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Pacific Development Company (Station KECA), 

Appellant, 

i 

vs. 

I 

Federal Radio Commission, j 


In the Court of Appeals of the District of Columbia. 

No. 5445. 

i 

Pacific Development Company (Statiori KECA) 


vs. 

Federal Radio Commission, j 


Notice of Appeal to the Court of Appeals of the District of 

Columbia. j 

Pacific Development Company, a Nevadk corporation, 
hereby appeals from a decision of the Federal Radio Com¬ 
mission rendered June 26, 1931, effective that date, denying 
appellant’s application for modification of license (errone¬ 
ously described in the proceedings before the Commission 
as an application for construction permit) for increase of 
daytime power from 1 kw. to 2% kw. and changes in trans¬ 
mitter description and location incidental thereto. 

Reasons for Appeal. 

1. The decision of the Commission is not supported by 
any evidence whatsoever. 

2. The Commission’s decision was contrary to public in¬ 
terest, convenience and/or necessity. 

3. The decision of the Commission was j arbitrary and 
capricious. 

1—5445a I 
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4. The undisputed evidence showed that public interest, 
convenience and/or necessity would be served by granting 
the application, whereby it became the duty of the Commis¬ 
sion to grant, the application. 

5. The findings of fact contained in the Examiner’s Re¬ 
port filed with respect to appellant’s application showed 
that public interest, convenience and/or necessity would be 
served by granting the application, whereby it became the 
duty of the Commission to grant the application. 

6. The findings of fact contained in the Commission’s 
decision with respect to appellant’s application showed that 
public interest, convenience and/or necessity would be 

served by granting the application, whereby it be- 
2 came the duty of the Commission to grant the appli¬ 
cation. 

7. The Commission erred in holding that public interest, 
convenience and/or necessity would not be served by grant¬ 
ing the application. 

8. The Commission erred in holding that the area 
wherein appellant proposed to increase its daytime service 
now has adequate radio facilities, whereas the undisputed 
evidence shows that said area does not now have adequate 
radio facilities and, whereas furthermore, the Commission 
has no power or authority to limit the broadcasting service 
which may be enjoyed by any area when the granting of 
facilities for additional service in that area will not cause 
interference, detriment or injury to any other licensee or 
to any other person whatsoever and merely puts to use 
facilities not otherwise utilizable. 

9. The Commission erred in holding that the granting of 
appellant’s application would give to the State of Califor¬ 
nia substantially its full share of broadcasting facilities, 
said holding being not based upon any facts or evidence 
whatsover, but merely upon certain rules and regulations of 
the Commission embodied chiefly in its General Orders 92 
and 102 which rules and regulations are, as hereinafter 
stated, invalid. 

10. The Commission erred in holding that the granting of 
appellant’s application would preclude the granting of 
pending applications for broadcasting facilities in com¬ 
munities in the State of California which do not now have 
adequate service, whereas said holding is not based upon 
any facts or evidence whatsoever and is based solely upon 
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the above mentioned invalid rules and regulations of the 
Commission, and whereas the undisputed evidence shows 
that the granting of appellant’s application would not pre¬ 
clude the granting of any other application whatsoever. 

11. The Commission erred in holding that thfe granting of 
appellant’s application would result in an inequitable dis¬ 
tribution of the broadcasting facilities of the |State of Cal¬ 
ifornia among the communities therein, whereas said hold¬ 
ing is based upon no facts or evidence whatsoever and is 
based solely upon said invalid rules and regulations of the 
Commission. j 

3 12. The Commission erred in taking into considera¬ 

tion pending applications for broadcasting facilities 
in other communities in the State of California without giv¬ 
ing appellant any notice or opportunity to meet the issues 
supposedly raised by said applications and: without any 
facts or evidence whatsoever to show that public interest, 
convenience and/or necessity would be served by the grant¬ 
ing of any of said applications (except in the dase of the ap¬ 
plication from Bakersfield, California, mentioned in the 
Commission’s decision which, in spite of the Commission’s 
finding that Bakersfield “is so situated that it does not 
have adequate radio reception”, was recotnmended for 
denial bv the same Examiner who conducted the hearing 
on appellant’s application) or that any community from 
which any of said applications proceeded does not have 
adequate service. 

13. The Commission erred in holding that; the granting 
of authoritv to use a 5 kw. transmitter bv a station author- 

* •' j 

ized to use a maximum power of 1 kw. is contrary to the 
Commission’s regulations, whereas there is no evidence 
whatsoever in the record showing that public interest, con¬ 
venience and/or necessity would not be servqd by such use 
and the undisputed evidence showed that public interest, 
convenience and/or necessity would be served by such use, 
wherefore any provision in the Commission’s regulations 
forbidding such use is contrary to public interest, conven¬ 
ience and/or necessitv and invalid. 

14. The Commission erred in its holding (which appears 
by clear implication from its decision) that granting the 
application would violate Section 9 of the jRadio Act of 
1927, as amended by Section 5 of the Act approved March 
28, 1928 (known and hereinafter referred tq as the Davis 
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Amendment) wherefore there is nothing in said section 
properly construed which prevents the granting of the ap¬ 
plication. 

15. The Commission erred in its holding (which appears 
by clear implication from its decision) that the Fifth Zone 
now enjoys more than its share of broadcasting facilities, 
whereas under a proper construction of the Davis Amend¬ 
ment the Fifth Zone does not enjoy more than its share of 
such facilities and would not have more than its share if 
appellant’s application were granted. 

4 16. The Commission erred in its holding (which 

appears by clear implication from its decision) that 
if appellant’s application were granted and if certain other 
pending applications from the State of California were 
also granted, the State of California would be assigned 
more than its share of broadcasting facilities, whereas 
under a proper construction of the Davis Amendment the 
State of California would not onlv not be assigned more 
than its share but would still have less than its share if ap¬ 
pellant ’s application and such of the other applications as 
would serve public interest and/or necessity were granted. 

17. The Commission’s General Order 102 and particu¬ 
larly those provisions thereof which (by clear implication 
from the Commission’s decision) are relied upon by the 
Commission to deny appellant’s application is contrary to 
public interest, convenience and/or necessity and is invalid 
in that, among other things, it requires and leads to a de¬ 
plorable and unnecessary waste and non-use of a substantial 
portion of the limited total of broadcasting facilities and 
deprives the public (in this case the public of the State of 
California and particularly a large population in the vicin¬ 
ity of but outside the city of Los Angeles) of the benefit of 
the use of such facilities; said order is not required by 
but on the contrary is inconsistent with the provisions of 
the Davis Amendment and rests upon an erroneous con¬ 
struction thereof by the Commission. 

18. The Commission’s General Order 92 and particularly 
those provisions thereof which (by clear implication from 
the Commission’s decision) are relied upon by the Com¬ 
mission to deny appellant’s application is contrary to pub¬ 
lic interest, convenience and/or necessity and is invalid in 
that, among other things, it requires and leads to a deplor¬ 
able and unnecessary waste and non-use of a substantial 
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portion of the limited total of broadcasting facilities and 
deprives the public (in this case the public of; the State of 
California and particularly a large population in the 
vicinity of but outside the city of Los Angeles) of the 
benefit of the use of such facilities; said order is not re¬ 
quired by but on the contrary is inconsistent with the 
provisions of the Davis Amendment and rests upon an 
erroneous construction thereof by the j Commission. 
5 19. If said Davis Amendment authorizes or re¬ 

quires said provisions of General Ordefr 102 and/or 
of General Order 92 and/or permits or requires the denial 
of appellant’s application then, it is unconstitutional and 
invalid in that (a) it is an arbitrary, unreasonable and 
destructive burden on interstate commerce, not within the 
power of Congress to regulate interstate and I foreign com¬ 
merce, and not even remotely necessary or reasonably in¬ 
cidental to the accomplishment of any purpose which 
Congress may constitutionally attempt to servje; ( b ) it is in 
violation of the Fifth Amendment to the Constitution in 
that it permits or requires the Commission to deprive the 
applicant of liberty and/or property without due process of 
law; and (c) it permits or requires the Commission to take 
from applicant its private property without jtist compensa¬ 
tion and without said taking being for any public use or 
purpose. j 

20. The Commission has by its own actions since the 
adoption of General Orders 102 and 92 in effect repealed 
said provisions of said orders which in itjs decision it 
relies on for the denial of appellant’s application, in that 
it has from time to time, since said adoption', granted ap¬ 
plications and taken other actions inconsistent with said 
provisions; and if said provisions have not ibeen thereby 
repealed the Commission, in denying appellant’s applica¬ 
tion has acted so arbitrarily and capriciously, and has so 
discriminated against appellant as to amount 1 to a depriva¬ 
tion of appellant’s liberty and/or property; without due 
process of law. 

21. The Commission has since its order of June 25, 1930, 
fixing 400 units as the maximum number of units for the 
United States to be equally divided among the zones, re¬ 
pealed said order by the granting of applications adding 
substantially to the number of units in use in the United 
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States, although the total was already in excess of 400, 
and in particular in adding to the units in use in the Third, 
Fourth and Fifth Zones, although each of said zones al¬ 
ready had more than its supposed quota of 80 units. 
Whereby the actual quota of the' Fifth Zone even under 
rigid interpretation of the Davis Amendment is largely 
in excess of 80 units, and the quota of the State of Cali¬ 
fornia is largely in excess of the total of 36.85 units claimed 
to be the total by the Commission. 

6 22. The Commission erred in denying appellant’s 
application in face of the fact that under protest 

appellant complied with the requirements of General Order 
102, and specified a facility then assigned to the State of 
California and in face of the further fact as a result of 
said hearing, that the Examiner recommended and the 
Commission decided that said facility should be eliminated. 

Wherefore appellant prays that this honorable court set 
aside and reverse the decision of the Federal Radio Com¬ 
mission hereinabove complained of and enter judgment re¬ 
quiring the Federal Radio Commission to grant appellant’s 
application, together with such other order in the premises 
as to the court it seems just. 

PACIFIC DEVELOPMENT COMPANY, 
By LOUIS G. CALDWELL, 

Its Attorney. 

7 Verification. 

District of Columbia, ss: 

Arthur W. Scharfeld being first duly sworn deposes and 
says that he is the agent of appellant, Pacific Development 
Company, and is duly authorized in this behalf; that he has 
read the foregoing notice of appeal and reasons therefor; 
that the matters and things therein set forth are true. 

ARTHUR W. SCHARFELD. 

Subscribed and sworn to before me this 10 day of July, 
1931. 

[Seal of Jeannette V. Burrell, Notary Public, District 
of Columbia.] 

1 JEANNETTE V. BURRELL, 

Notary Public, D. C. 

Notary Public, D. C. 

My commission expires Nov. 17, 1933. 
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Notice to Federal Radio Commission. 

I 

Please take notice that the foregoing notice iof appeal and 
reasons therefor will be filed forthwith by Pacific Develop¬ 
ment Company in the Court of Appeals of the District of 
Columbia. 

LOUIS G. CALDWELL, 
Attorney for Pacific Development Company. 


Acknowledgement of Service. | 

i 

Service of a true copy of the foregoing notice of appeal 
and statement of reasons therefor is acknowledged this — 
dav of Julv, 1931. 

FEDERAL RADIO COMMISSION, 
Bv JAMES W. BALD WINj 


8 [Endorsed:] No. 5445. In the Coprt of Appeals 

of the District of Columbia. Pacific Development 
Company (Station KECA) vs. Federal Radip Commission. 
Notice of appeal to the Court of Appeals of the District 
of Columbia. Kirkland, Fleming, Green & Martin, 914 
National Press Building, Washington, D. jC. Louis G. 
Caldwell, Resident Partner. 

8a In the Court of Appeals of the Distridt of Columbia. 


No. 5445. 


Pacific Development Radio Company (Station KECA) 


vs. 


Federal Radio Commission. ! 

i 

Amendment to Notice of Appeal and Reasons Therefore . 

Now comes Pacific Development Radiol Company, li¬ 
censee of Station KECA, appellant in the above case and 
amends the document heretofore filed in this Court entitled 
“Reasons for Appeal” and in addition to the reasons 
therein set forth numbered 1 to 22, inclusive, shows as a 
further reason (No. 23), that: j 

j 

i 

i 


I 
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The Commission’s General Order 91 is invalid as being 
unreasonable and contrary to public interest, convenience 
and necessity in so far as it prevents the appellant from 
using a 5 k\v. transmitter with power of 1 kw., both day and 
night; and in so far as it permits the Commission to deny 
appellant’s application to use its 5 kw. transmitter said 
regulation is tmconstitutional and in contravention of the 
Fifth Amendment to the Constitution in that it deprives 
appellant of the use of its property without due process of 
law, without compensation therefor, and without such tak¬ 
ing being for any public use or purpose. 

PACIFIC DEVELOPMENT RADIO 
COMPANY, 

By LOUIS G. CALDWELL, 

1 Its Attorney. 


8b Notice to Federal Radio Commission. 

Please take notice that the foregoing amendment to 
notice of appeal and reasons therefor will be filed forthwith 
by Pacific Development Radio Company in the Court of Ap¬ 
peals of the District of Columbia. 

LOUIS G. CALDWELL, 

Attorney for Pacific Development Radio Company. 

Acknowledgment of Service. 

Service of a true copy of the foregoing amendment to 
notice of appeal and statement of reasons therefor is ac¬ 
knowledged this 5th dav of August, 1931. 

FEDERAL RADIO COMMISSION, 
By D. M. PATRICK. 

8c [Endorsed:] In the Court of Appeals of the Dis¬ 
trict of Columbia. No. 5445. Pacific Dev. Radio Co. 
(Station KECA) vs. Federal Radio Commission. Amend¬ 
ment to notice of appeal and reasons therefore. Kirkland, 
Fleming, Green & Martin, 914 National Press Building, 
Washington, D. C. Louis G. Caldw’ell, Resident Partner. 
Court of Appeals, District of Columbia. Filed Aug. 5,1931. 
Henry W. Hodges, Clerk. 
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9 In the Court of Appeals of the District of Columbia. 

No. 5445. I 

Pacific Development Company (Station KECA) 

v. 

i 

Federal Radio Commission. 

Federal Radio Commission’s Statement Listing Interested 

Parties . 

In compliance with the provisions of Section 16 of the 
Radio Act of 1927, as amended by Public Lawj No. 494, ap¬ 
proved July 1, 1930, the Federal Radio Commission lists 
herewith all persons, firms or corporations to !whom it has 
mailed or otherwise delivered a copy of the Notice of Ap¬ 
peal filed in the above entitled cause. 

Call 

Letters. Licensee. 

KECA Pacific Development Company, Los Angeles, 
Calif. | 

WGBC Memphis Broadcasting Co., Memphis, Tenn. 
KGNF Great Plains Broadcasting Co., North Platte, 
Nebr. 

WCAH Commercial Radio Service Co., Columbus, Ohio. 
WBAK Pa. State Police, Commonwealth of! Pa., Harris¬ 
burg, Pa. 

WIIP WHP, Inc., Harrisburg, Pa. j 

KPWF Pacific Western Broadcasting Federation, Los 
Angeles, Calif. ! 

KFVD Los Angeles Broadcasting Co., Culver City, Calif. 
KFWB Warner Bros. Brdcstg. Corp., Hollywood, Calif. 

FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, j 

Secretary. 

10 [Endorsed:] No. 5445. In the Court of Appeals 
of the District of Columbia. Pacific j Development 

Company (Station KECA), Appellant, v. Federal Radio 
Commission. Federal Radio Commission’s statement list¬ 
ing interested parties. Federal Radio Commission. Court 
of Appeals, District of Columbia. Filed Jul. 29, 1931. 
Henry W. Hodges, Clerk. 
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11 In the Court of Appeals of the District of Columbia. 

No. 5445. 

Pacific Development Company (Station KECA) 

v. 

Federal Eadio Commission. 

Statement in Writing of the Facts and Grounds for the 
Decision of the Federal Radio Commission as Found 
and Given by It, Order of the Federal Radio Commis¬ 
sion, and Record in the Matter of the Application of 
Pacific Development Company (Station KECA ) for Con¬ 
struction Permit. 

Comes now the Federal Eadio Commission pursuant to 
Section 16 of the Eadio Act of 1927, as amended by Public 
Law No. 494, approved July 1,1930, and files this, its state¬ 
ment in writing of the facts and grounds for its decision 
as found and given by it, and its order in the matter of the 
application of Pacific Development Company (Station 
KECA) for construction permit and also the originals 
and/or certified copies of all papers and evidence pre¬ 
sented to it on the hearing of said application. 

FEDEEAL EADIO COMMISSION, 
By JAMES W. BALDWIN, 

JAMES W. BALDWIN, 

Secretary. 

12 In the Court of Appeals of the District of Columbia. 

No. 5445. 

Pacific Development Company (Station KECA) 

v. 

Federal Eadio Commission. 

Index to Record. 

1. Application of Pacific Development Company (Sta¬ 
tion KECA) for construction permit dated June 13, 1930. 

2. Amendment to application for construction permit 
dated March 2, 1931. 
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3. Notice to Pacific Development Company (Station 
KECA) of designation of application for hearing. 

4. Applicant’s appearance and statement of facts to be 
proved. 

5. Transcript of testimony on hearing of application be¬ 
fore the Federal Radio Commission April 8, 1931. 

A. Applicant’s exhibits 

1. Financial statement of Earl C. Anthony, Inc. 

2. Affidavit of R. M. Moore. 

3. Affidavit of C. W. Mason. j 

6. Stipulation of counsel and accompanying exhibits A 
and B. 

7. Commission’s list of radio broadcasting stations of 
the United States. 

8. Commission’s list of applications in broadcast band 
from State of California as of hearing date (April 8,1931). 

9. Commission’s General Order No. 93. 

10. Commission’s General Order No. 92 and explanatory 
statement. 

11. Excerpt from Commission’s minute o. 235 dated 

June 25, 1930. j 

12. Commission’s General Order No. 102 arid explanatory 
statement. 

13. Commission’s General Order Noj 91. 

13 14. Commission’s order adopting preliminary 1930 
census figures as quota basis. 

15. Examiner’s report No. 174. 

16. Exceptions to examiner’s report No. 174 and request 
for oral argument. 

17. Commission’s statement of facts, grriunds for de¬ 
cision, and order. 

18. Certificate of James W. Baldwin, Secretary of the 
Federal Radio Commission. 

14 Federal Radio Commission, June 16,1930. 

7 7 i 

i 

■ 

Form No. 6a-l. 

i 

i 

i 

Ack. 6-20-30. CTA. j 

File No. 5-P-B 1466. Official No.: -. ! Call Letters: 

KECA. 
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United States of America: 

Federal Radio Commission. 

Application for Radio Broadcasting Station Construction 

Permit. 

(Submit in duplicate to District Supervisor of Radio in 
charge of district in which station is located. Swear to 
one copy.) 

To the Federal Radio Commission: 

1. Name of applicant*: Pacific Development Radio Co. 

2. Post office address: State, California; City, Los An¬ 
geles ; Street and number, 1000 S. Hope. 

3. Citizenship: American. 

4. State whether applicant is a corporation, partnership, 
or association. Corporation. 

5. If applicant is a corporation, state {a) Under laws of 
what State it is organized. Nevada, (b) May one-fifth, or 
more, of capital stock be voted by aliens or their repre¬ 
sentatives or by a foreign government or representative 
thereof? No. (c) Is any director or officer an alien? If 
so, state his name and position. No. (d) If applicant is a 
subsidiary, state name and address of parent company and 
under laws of what State or country parent company is 
organized. No. ( e ) Whether stock is to be sold after this 
permit is issued for purpose of raising money to construct 

and/or operate the proposed station. No. 

15 6. State fully the facts showing applicant’s finan¬ 

cial responsibility with respect to the construction 
and operation of a station such as that described in this 
application. 1 Bradstreet Rating, HHA; Dun’s rating, AAL. 

7. Is the applicant a representative of an alien or foreign 
government? No. 

8. Has the applicant, since February 23,1927, been finally 
adjudged guilty by any Federal court of unlawfully mo¬ 
nopolizing, or attempting unlawfully to monopolize, radio 


♦If a corporation, state corporate name: if a partnership, state names of 
all partners and the name under which the partnership does business: if an 
unincorporated association, state the name of an executive officer, the office 
held by him. and the name of the association. The same name or names 
should be signed in the place provided at the end of application, except that 
in the case of a partnership the application may be signed in the name of 
the partnership by one of the partners. 
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communication through control of manufacture or sale of 
radio apparatus, exclusive traffic arrangements, or any 
other means, or of unfair methods of competition? No. 

9. State applicant’s relation to station (whether appli¬ 
cant is to be owner or lessee, and, if not, natute applicant’s 
interest in use and control of station). Ownei\ 

10. If applicant is not to be owner of station, who is? 
• 

11. Is this application made for (a) Authorization to 

construct new station? See Note; (b) Authorization to 
change present location of transmitter of existing station? 
Yes; See Note. If so, why is such change desired? (See 
attached copy); ( c ) Authorization to change maximum 
power, which necessitates installation of new equipment? 
Yes. (1) If so, applicant represents that present power is 
1,000 watts. (2) Authorization is requested to change 
maximum power of transmitter to 5,000 watts; ( d ) Au¬ 
thorization to install new equipment? Yes.! If so, state 
briefly what new equipment is to be installed (such as new 
transmitter, motor generator, etc.) Transmitter complete 
—Western Electric 5 I\W now in use at KFI. If fre¬ 
quency control apparatus such as crystal co|ntrol is to be 
installed, a separate application for that purpose must be 
filed. ; 

Note.— To utilize KFI transmitter in present location 
contingent on change of KFI to 50 KW permit requested 
of even date. Same being more suitably located to give 
better service and more economical in operation at 1 KW 
capacity. 


16 12. Description of transmitting apparatus pro¬ 

posed to be installed: D-87702—Crystal Converted. 
Standard Western Electric 5,000 Watt transmitter, (a) 
Make, Western Electric; (/;) Type, 104-A;j ( c ) Manufac¬ 
turer’s serial number, 103; ( d) Oscillator: Tjype of circuit, 
Crystal control; Number of tubes, 1; Plate current (per 
tube) 60 M-A; Plate voltage, 400; (e) Number of inter¬ 
mediate power amplifier stages (if any), 3; (/) Power am¬ 
plifier, if used (last stage): Number of tubes, 2; Normal 
operating: Plate current (per tube), 550 M-A; Plate volt¬ 


age, 10,000; Manufacturer’s rating of tubes: 
1.5 amperes; Plate voltage, 10,000; Power 


Plate current, 
output, 10,000 


watts; ( g ) Modulator: Number of tubes, 1^ Plate current 


i 

i 
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(per tube), 12’5 M-A; Plate voltage, 1,500; Which radio 
stage is modulated? Second; (h) Maximum power output, 
5,000 watts; Minimum power output for satisfactory opera¬ 
tion, 500 watts; Normal radiated power, - meter am¬ 

peres; Height of antenna (from its ground or counterpoise 
to highest point of antenna), 50 meters; Antenna current 
(at base), 1.93 amperes; ( i ) Plate power supply source for 
last stage, Rectified A-C. Ratings (voltage and current), 
10,000 volts and 1.1 ampere. What is maximum percentage 
of modulation? 80; Modulation measuring device is-. 

13. (a) Type of antenna, T ; (b) Height of vertical lead, 
175 feet; (c) Length of flat top (if any), 100 feet; ( d) 
Counterpoise, type and dimensions, none; (e) Distance be¬ 
tween towers or antenna supports, 160 feet; (/) Resistance 
of antenna system, 13.4 ohms. 

14. (a) Applicant represents that the attached is an 
accurate schematic diagram of the fundamental radio and 
audio circuit of the transmitter proposed, including antenna 
and ground or counterpoise connections, antenna feed sys¬ 
tem and that it indicates type and power of tubes with 
manufacturer’s name. (This should be a blueprint or ink 
drawing, approximately the size of this application, or a 
complete schematic diagram of any size applicant has on file 
may be submitted.) ( b ) Speech input equipment: Make, 
Western Electric; Type, 1-D; Audio monitoring device, 

Jensen Loud Speaker. 

17 15. (a) Within how many cycles of assigned fre¬ 

quency will frequency of transmitter be maintained 
continuously? Within limit prescribed by Federal Radio 
Commission. ( b ) State what apparatus is included as an 
integral part of the transmitter that will automatically hold 
frequency within the limits specified in answer to 15(a) 
(such as quartz crystal). Western Electric Oscillator unit 
Type D-87690. If crystal is used, state whether or not 
crystal has' automatic temperature control. Yes. If not, 
why not ? -. 

16. (a) What type of frequency measurement or calibra¬ 
tion apparatus will be used to tune the transmitter or check 
its tuning? General Radio Piezo Oscillator type W-75. 
( b ) Within how many cycles will this apparatus measure 
the frequency? Within limits prescribed by Radio Com¬ 
mission. (c) What methods will be used to check the cali¬ 
bration of this precision instrument? Cooperation with 



FEDERAL RADIO COMMISSION. 


15 


i 

i 

i 

| 

j 

i 

i 


laboratories Stanford University. ( d) How often will this 
instrument be checked? Frequently. 

17. ( a ) Proposed location of transmitter:' State, Cali¬ 

fornia; County, Los Angeles; City or town, Los Angeles; 
Street and number, 1000 S. Hope; Latitude: Degrees, 34; 
minutes, 2; seconds, 37; Longitude: Degrees, 118'; minutes, 
15; seconds, 41. ( b ) Is authorization requested to make 

experimental tests, by means of portable statipns, to deter¬ 
mine the most suitable location at which to construct sta¬ 
tion? Already done in previous survey. 

18. Number of persons residing within various distances 
of proposed location of transmitter: (a) Foir stations of 
all powers, give number of persons residing within 1 mile: 
65,000; 2 miles, 230,000; 3 miles, 445,000; (&)j For all sta¬ 
tions of power above 1 KW, give in addition to above, the 
number of persons residing within 5 miles: 940,000; 8 miles, 
1,475,000. 

19. (a) The following radio transmitting istations (by 
call letters) are located within 1 mile of the proposed loca¬ 
tion of transmitter: KHJ, KGEF, KFI, KYBl, KGFJ; 2 

miles,- ; 3 miles, KFSG; 8 miles, KMTR, KFWB. 

18 ( b ) The following radio nonbroadcasting (commer¬ 

cial or Government) receiving stations are located 

within 1 mile of the proposed location of transmitter:-; 

2 miles,-; 3 miles,-; 8 miles, KOK. 

20. (a) Name and give location of any airports or flying 
fields within 10 miles of proposed location of| transmitter. 
Rogers Airport—American Aircraft Corp.—-Lincoln Air 
Lines—Continental Airport, all 5 miles; Los Angeles Air¬ 
ways, 7 miles; Aero Corp. of Calif., 8 miles; Monarch Aero 
Corp., 9 miles; Griffith Park Airport 9 miles; (Western Air 
Express, Alhambra, 9 miles, Murphy Airport, 6 miles, Los 
Angeles Municipal Airport, Inglewood, ten miles. ( b) 
Give distance from transmitter to each of such airports or 
flying fields. All within ten miles, (c) Name and give dis¬ 
tance from transmitter to any established airways within 
10 miles of proposed location of transmitter. ]L A. Kansas 
City—L. A. Phoenix via Imperial, L. A. San ;Diego, L. A. 
Salt Lake, L. A. Bakersfield and San Francisco, (d) Give 
maximum height (in feet) of towers or aiftenna above 

ground level. -. (e) Will towers be (painted and 

marked with signal lights to conform with Department of 
Commerce, Bureau of Aeronautics, regulations? Yes. 


i 




16 


1 PACIFIC DEVELOPMENT COMPANY VS. 


21. Proposed location of main studio: State, California; 

County, Los Angeles; City or town, Los Angeles; Street 
and number, 1000 S. Hope; Other studios,-. 

22. The frequency, power, hours of operation, and call 
letters requested for the proposed station are as follows: 

(a) Frequency, 1,430 kilocycles; {b) Power, 1,000 

19 watts; ( c ) Hours of operation (specify days of week 
and hours in each day): Sunday, 10-12 A. M., 2-11 

P. M.; Monday, Tues., Wed., Thurs. and Fri. 7-8 A. M., 
10-11 A. M., 2-11 P. —; Saturday, 7-8 A. M., 10-11 A. M., 
2-12 P. M.; ( d) Call letters (to be assigned by Secretary of 
Commerce): KECA. 

23. Average per cent of time expected to be devoted 

weekly to following services: (a) Entertainment, 83%: (b) 
Religious, 3%; (c) Commercial, 50%; (d) Educational, 
6% ; ( e ) Agricultural, 5% ; (/) Fraternal, 1% ; (g) -. 

Commercial programs are classed as entertainment. 

24. Does applicant expect to obtain programs from what 
is known as a “chain”? Yes. (a) Name of chain, Na¬ 
tional Broadcasting Company, (b) What will be the total 
hours per week of chain programs (i. e., programs, both 
paid or sustaining, which are duplicated by any other sta¬ 
tion)? 35. 

25. (a) Is applicant directly or indirectly interested in 
the ownership or control of any other radio stations? Yes. 
(b) If so, state call letters and location of such stations. 
KFI, Los Angeles. ( c ) Has the applicant in the past been 
directly or indirectly interested in the ownership or control 
of any other radio stations? Only as above noted, (d) If 
so, state call letters and location of such stations. 

♦ 

20 26. Will applicant sell time? Yes. (a) If appli¬ 
cant does not propose to sell time, how will station 

be supported? -. 

27. Whdt will be the average number of hours per month 
the station will be operated during (a) Each month in the 
summer? 330; (b) Each month in the winter? 330. 

28. State definite facts why the operation of the station 
will be in the public convenience, interest, or necessity. 
The service rendered by this Station in the past and an¬ 
swers made to similar questions on renewal applications 
heretofore filed is evidence of the way KFI serves the 
public. This application is filed for the purpose of replac- 
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ing existing equipment with the latest apparatus to im¬ 
prove transmission and insure satisfactory reception 
within our present service area. 

29. State definitely what service will be rendered by the 
proposed station which is not now available! to the com¬ 
munity which it expects to serve. More efficient transmit¬ 
ter will give better daylight coverage within 1 service area 
and should correct certain bad receiving conditions due to 
mountains and static. 

30. Cost of proposed station: Transmitter, $30,000; 
Studio, $25,000; Other items (state nature),| Installation, 
$ 10 , 000 . | 

31. If the construction permit is granted, the construc¬ 
tion of the station will be commenced wfithin 90 days of the 
date on which applicant is notified thereof and will be com¬ 
pleted and ready for operation within 30 days! thereafter. 

32. The applicant waives any claim to the uke of any par¬ 
ticular frequency or of the ether as against the regulatory 
power of the United States because of the previous use of 
the same, whether by license or otherwise, and requests a 
construction permit in accordance wfith this application. 

Dated this 13 day of June, 1930. 

PACIFIC DEVELOPMENT RADIO 
CO., 

By A. F. KALES, j 

Applicant. 

21 State of New York, 

County of New York, ss: 

A. F. Kales, being first duly sworn, upon his oath de¬ 
poses and says that he is the (If applicant ijs not an indi¬ 
vidual, state relation of affiant to applicant)! Manager for 
above-named applicant, and that the facts ] stated in the 
foregoing application are true of his own knowledge, ex¬ 
cept as to such statements as are therein st;ated to be on 
information and belief, and as to such statements he be¬ 
lieves them to be true. 

A. ,F. KALES. 


2—5445a 
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Subscribed and sworn to before me this 13th day of 
June, 1930. 

[Seal of Florence E. Marger, Notary Public, New 

York County.] 

FLORENCE E. MARGER, 

Notary Public. 

Notary Public. 

New York Co. No. 643, Reg. No. l-M-839. Commission 
expires March 30, 1931. 

Radio Supervisor’s Report. 

Application received 6/16/30—Radio Division—Depart¬ 
ment of Commerce—Washington, D. C. 

Remarks (state any pertinent facts): This application 
is accepted at this office at the request of Commissioner 
Lafount and referred direct to the Federal Radio Commis¬ 
sion. 

W. D. TERRELL, 

I ' 

Chief Radio Division. 

22 Federal Radio Commission, Washington, D. C. 

File No. 5-P-B-1466. 

In re Application of Pacific Development Radio Co. Dated 
June 13,1930. For Construction Permit. Location: 1000 
S. Hope St., Los Angeles, Calif. 

Amended 

Operating assignment specified. operating assignment. 


Frequency . 1,430 kc. 1,430 kc. 

Power . 1 Kw. 1 Kw., 2i Kw., LS. 


Hours of operation .... Unlimited Unlimited. 

Amendment of Application for Construction Permit. 

Now comes Pacific Development Radio Co. (KECA), ap¬ 
plicant herein and pursuant to sub-title B, section 14 of the 
rules and regulations adopted by General Order 93 by the 
Commission hereby amends its application as follows: 

1. In the operating assignment specified in the applica¬ 
tion the power specification is amended so as to read “1 
KW; 21/2 KW, LS” instead of “1 KW”. 
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2. Said application is further amended by adding thereto 
the following: 

i 

“By reason of the provisions of General Order No. 91 
(under which the Fifth Zone and the state of California are 
each over quota), by reason of the provisions of General 
Order No. 102, and further by reason of the statements con¬ 
tained in a document entitled ‘Explanation of General Or¬ 
der No. 102’ dated February 26, 1931, the applicant hereby 
specifies the following as the facility which lit desires to 
have transferred; 

“The facility (or so much thereof as is nedessary to the 
granting of this application) now assigned to station 
KPWF, for which a construction permit is outstanding 
specifying an operating assignment on 1490 kc., unlimited 
hours of operation and an amount of power which applicant 
is informed and believes is 10 KW. Applicant does not 
seek the frequency now used by KPWF biit merely the 
facility in terms of units.’’ 

Applicant makes the foregoing amendment ydthout waiv¬ 
ing, but on the contrary expressly reserving, such rights as 
it may have to question the validity, or the pertinence to ap¬ 
plicant’s application, of said General Orders! and said ex¬ 
planation. 

PACIFIC DEVELOPMENT R^DIO CO., 
By LOUIS G. CALDWELL, j 

Its Attorney. 

Dated March 2, 1931. 

| 

23 Affidavit. j ; 

j 

i 

District of Columbia, ss : 

Louis G. Caldwell, being first duly sworn ion oath says 
and deposes that on March 2, 1931, he mailed copies of the 
above and foregoing amendments to the following: 

Memphis Broadcasting Company (WGBC, WNBR), 
Memphis, Tenn. 

Herbert Logan Spencer (KGNF), North Platte, Ne¬ 
braska. 

Commercial Radio Serv. Co. (WCAH), Columbus, Ohio. 

Pa. State Police (WBAK), Harrisburg, Pa. 

Pa. Broadcasting Co. (WHP), Harrisburg, Pa. 
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Pacific-Western Broadcasting Foundation, Ltd. 
(KPWF), Los Angeles, California. 

together with notice that the said application has been 
scheduled for hearing before the Commission for March 17, 
1931. 

LOUIS G. CALDWELL. 

Subscribed and sworn to before me this second day of 
March, 1931. 

JEANNETTE V. BURRELL, 

Notary Public, D. C. 

24 Notice. 

Federal Radio Commission, Washington, D. C. 

File No. 5-P-B-1466. 

In re Application of Pacific Development Radio Co. 
Dated June 13, 1930. For Construction Permit. Loca¬ 
tion: 1000 S. Hope St., Los Angeles, Calif. Operating 
assignment specified: Frequency, 1,430 kc.; Power, 1 
Kw.; Hours of operation, Unlimited. 

To-: 

You are herebv notified that the Commission has exam- 
ined the above described application and not being satis¬ 
fied that the public interest, convenience or necessity would 
be served by the granting thereof has designated the mat¬ 
ter for hearing: 

1. The applicant requests authority to move to the for¬ 
mer location of station KFI and to use the old KFI trans¬ 
mitter. The applicant is authorized to use 1 KW., and the 
installation of the proposed equipment, which is rated at 
5 KW., would be in violation of General Order 91. 

The attention of the applicant is directed to the fact 
that while his application constitutes a part of the record, 
it is not a part of the testimony and he should be prepared, 
at the hearing to introduce testimony to prove the allega¬ 
tions contained in his application. 

The specific grounds mentioned are not to be considered 
as exclusive of other grounds for the action and eventual 
decision of the Commission. 

25 The Commission has fixed a time and place for a 
hearing on said application on March 17, 1931, at 
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the hour of 10 A. M., at the offices of the Commission, 
Washington, D. C., subject to the rules arid regulations 
set forth in General Order No. 93. 

Your special attention is invited to Subtitle B, Section 
7, Paragraph (2) of this order, which reads! as follows: 

“In order to avail himself of the opportunity to be 
heard, the applicant shall, within 20 days of the mailing 
of the notice by the Secretary, file wuth the Commission a 
written appearance consisting of a statement of his desire 
to be heard, together with a statement in Writing of the 
facts which he expects to prove at such hearing and an affi¬ 
davit showing that a copy of such written Statement has 
been served upon or mailed to all other parties notified of 
the hearing .’ 9 

! 

j 

Notices of the hearing in this matter are! being mailed 
to the following parties under date of February 10, 1931: 

Pacific Development Radio Co. (KECA), Applicant, 
1000 S. Hope St., Los Angeles, Calif. 

If for any reason the applicant does not desire a hear¬ 
ing he should notify the Secretary immedjiat-ly so that 
notices sent to other parties may be cancelled. 

FEDERAL RADIO COMMISSION, 

JAMES W. BALDWIN,! 

JAMES W. BALDWIN,! 

MBA:EDJ | Secretary. 

i 

i 

Signed for above. Mailed by mail and files Feb. 10, 
1931. | 

26 Federal Radio Commission. Received Mar. 2, 1931. 

James W. Baldwin, Secretary; 

i 

Federal Radio Commission, Washington, D. C. 

| 

File No. 5-P-B-1466. j 

In re Application of Pacific Development Radio Co. 

Dated June 13,1930. For Construction Permit. 

Requested assignment. 

.... 1,430 kc. No change. 

...... 1 Kw. 1 Ktvv; 24 Kw, L. S< 

. .Unlimited. No Ichange. 


Present assignment. 

Frequency. 

Power . 

Hours of operation. . . 
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(Applicant also requests authority to move to present 
location of Station KFI, 1000 South Hope Street, Los An¬ 
geles, and to use present 5 KW KFI transmitter, which is 
being replaced by 50 KW transmitter). 

Appearance and Statement of Pacific Development Radio 

Company, Applicant. 

Pacific Development Radio Company, applicant herein, 
by its attorney, Louis G. Caldwell, hereby enters its appear¬ 
ance and states that it desires to be heard. 

Applicant expressly saves and reserves all rights which 
it mav have: 

(1) To question the validity of Section 5 of the Amenda¬ 
tory Act of March 28, 1928 (known as the Davis Amend¬ 
ment), amending the second paragraph of Section 9 of the 
Radio Act of 1927, if and in so far as any provisions of 
said section may lead or cause the Federal Radio Commis¬ 
sion to deny or act unfavorably upon applicant’s applica¬ 
tion. 

(2) To question the validity of any rules or regulations 
of the Federal Radio Commission if and in so far as any 
such rules or regulations mav lead or cause the Federal 

Radio Commission to deny or act unfavorably upon 
27 applicant’s application, and in particular (but not 
exclusively) the provisions of General Orders Nos. 
92 and 102, and to demonstrate that such rules and regula¬ 
tions are contrary to public interest, convenience or neces¬ 
sity. 

(3) To controvert the correctness of and to rebut any 
allegations made or evidence introduced by any other ap¬ 
plicant if and in so far as such allegations or evidence may 
directly or indirectly purport or tend to show that appli¬ 
cant’s application should not be granted or that the appli¬ 
cation of another should be preferred over that of appli¬ 
cant. 

Subject to the foregoing, applicant makes the following 
statement of facts which it expects to prove at the hearing 
to be held herein: 

I. In so far as the application seeks increase of power 
from 1 KW to 1 KW-2% KW, LS, the granting of the ap¬ 
plication will serve public interest, convenience and/or 
necessity for the following reasons: 
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1. The use of the increased daytime power will not 
aggrieve or adversely affect the interest of any holder of a 
permit, license or other instrument of authorization from 
the Commission or of any applicant therefor, either by 
way of interference or otherwise. 

2. The increase of power will result in ah increase in 
signal strength of applicant’s station during the daytime, 
with the results, among others, that 

(a) The area into which applicant’s statiori delivers con¬ 
tinuous daytime broadcasting service free from interfer¬ 
ence due to the usual natural or human causes will be sub- 

i 

stantially extended; 

28 (b) The area into which applicant|’s station de¬ 

livers daytime broadcasting service of; the sort usu¬ 
ally described as “fair” or as “satisfactory! to rural list¬ 
eners” will be substantially extended. 

3. Programs of excellent character will be given to a 
larger listening public. 

4. Except for the facility assigned to the Pacific-Western 

Broadcasting Foundation, Ltd. (KPWF), the; State of Cali¬ 
fornia is sufficiently underquota to permit the granting of 
the application under the provisions of General Order No. 
92. The said facility has never been, and is ^iot now being, 
used and should not be charged against thej State of Cali¬ 
fornia, and the construction permit heretofore granted in 
connection therewith should not be further extended. In 
addition, there are other facilities which are not now, or 
will shortly not be, properly chargeable to the State of 
California which would permit the granting of this applica¬ 
tion. J 

II. In so far as the application seeks authority for change 
in location and authority to use KFI’s present 5 KW trans¬ 
mitter, the granting of the application would serve public 
interest, convenience and/or necessity for th^ following rea¬ 
sons: 

1. The use of the proposed equipment would not be in 
violation of the Commission’s General Order No. 91 in view 
of the requested increase in daytime powerj 

2. The use of the proposed equipment would make pos¬ 
sible the increase in daytime power to 2^jKW and con¬ 
sequently an increased service to a larger listening public 
as heretofore set forth. 
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29 3. The location of the proposed equipment is such 
as to make possible a more economic operation of 

applicant’s station in view of the fact that the studios are 
at the proposed new location. 

4. The use of the proposed equipment will make possible 
the maintenance of applicant’s present equipment as an 
auxiliary transmitter available for use in case of breakdown 
or other interruption of service. 

5. The proposed equipment is of the most efficient and 
modern type. 

III. With respect to the entire application, the granting 
of the application will serve public interest, convenience 
and/or necessity for the following reasons: 

1. Applicant’s financial responsibility and resources. 

2. Applicant’s program resources and facilities for the 
creation and production of programs of the highest stand¬ 
ard. 

3. The service actually being rendered by applicant’s sta¬ 
tion and its plans for the future with regard thereto. 

PACIFIC DEVELOPMENT RADIO 
COMPANY, 

By LOUIS G. CALDWELL, 

Its Attorney. 

30 District of Columbia, ss : 

Louis G. Caldwell, being first duly sworn on oath says 
and deposes that on March 2, 1931, he mailed a copy of the 
above and foregoing Appearance and Statement to each of 
the following parties: 

Memphis Broadcasting Company (WGBC, WNBR), 
Memphis, Tennessee. 

Herbert Logan Spencer (KGNF), North Platte, Ne¬ 
braska. 

Commercial Radio Service Co. (WCAH), Columbus, 
Ohio. 

Pennsylvania State Police (WBAK), Harrisburg, Pa. 

Pennsylvania Broadcasting Co. (WHP), Harrisburg, Pa. 

Pacific-W estern Broadcasting Foundation, Ltd. 
(KPWF), Los Angeles, Cal. 


LOUIS G. CALDWELL. 
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Subscribed and sworn to before me this 2nd day of March, 
A. D. 1931. 


[Seal of Jeanette V. Burrell, Notary Public, District 

of Columbia.] j 

JEANNETTE V. BURgELL, 

Notary Public. 

Notary Public, D. C. 

My commission expires Nov. 17, 1933. 


31 [Endorsed:] File No. 5-P-B-1466. Federal Radio 
Commission, Washington, D. C. In re application of 
Pacific Development Radio Company for construction per¬ 
mit. Dated June 13, 1930. Appearance and statement of 
Pacific Development Radio Company, applicant. Kirkland, 
Fleming, Green & Martin, 914 National Press Building, 
Washington, D. C. Louis G. Caldwell, Resident Partner. 
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Copy for Chief Examiner. 


Wednesday, April 8, 1931. 

Hearing Before the Federal Radio Commission, Washing¬ 
ton, D. C. 


Docket No. 1110. 

i 

In re Pacific Development Radio Company. I Call Letters: 

KECA. | 

Hart, Dice & Carlson, Shorthand Reporters, 416 Fifth 
St. N. W., Suite 301-307 Columbian Bldg.^ Washington, 
D. C. Geo. L. Hart, Edwin Dice, Fred A. Carlson. Tele¬ 
phones : National 0343, National 0344. 


i 
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34 Federal Radio Commission, Washington, D. C. 

Docket No. 1110. 


In re Application of Pacific Development Radio Company, 
Los Angeles, California. Call Letters: KECA. Appli¬ 
cation for construction permit; frequency requested, 1430 
kilocycles, 1 kilowatt, unlimited time; 2% kilowatts local 
sunset. Present assignment: 1430 kilocycles, 1 kilowatt, 
unlimited time. 


Others notified: WGBC, Memphis, Tennessee; KGNF, . 
North Platte, Nebraska; WCAH, Columbus, Ohio; WBAK, 
Harrisburg, Pennsylvania; WHP, Harrisburg, Pennsyl¬ 
vania; KPWF, Los Angeles, California. 

The applicant also requests authority to move to present 
location of Station KFI and to use present 5 k. w. trans¬ 
mitter of KFI, which is being replaced by 50 k. w. trans¬ 
mitter. 

Hearing Room, Federal Radio Commission, National Press 

Building, Washington, D. C. 

Wednesday, April 8, 1931. 

The above-entitled matter came on for hearing before the 
Federal Radio Commission at 10 o’clock a. m. 
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35 Present: 

For the Commission: Ralph L. Walker, Examiner. 

Asst. General Counsel: Ben S'. Fisher. 

Assistant Counsel: H. Newman. 

On behalf of Station KECA: Louis G. Caldivvell, National 
Press Bldg., Washington, D. C. 

On behalf of Station WGBC: No appeararice. 

On behalf of Station KGNF: No appeararice. 

On behalf of Station WCAH: No appearance. 

On behalf of Station WBAK: No appearance. 

On behalf of Station WHP: No appearance. 

On behalf of Station KPWF: John Beardsley, 610 Rowan 
Building, Los Angeles, Cal., and Gross W. Alexander, 1858 
E. Colorado St., Pasadena, California. 

On behalf of Stations KFVD and KFWB: John W. 
Guider, Colorado Building, Washington, D. C. 

Proceedings. 

Examiner Walker: Docket 1110, application of Pacific 
Development Radio Company, Los Angeles, California, for 
a construction permit; 1430 kilocycles, 1 kilowatt; 2% kilo¬ 
watts, local sunset, unlimited time. 

Is the applicant represented? 

Mr. Caldwell. Yes; by Louis G. Caldwell.| 

Examiner Walker. Others notified: WGBC, Memphis, 
Tennessee? 

(No response.) 

| 

36 Does any one appear for WGBC? 

j 

(No response.) 

KGNF, North Platte, Nebraska? ! 

i 

(No response.) 

WCAH, Columbus, Ohio? 

(No response.) j , 

WBAK, Harrisburg, Pennsylvania? 

(No response.) ! 

WHP, Harrisburg, Pennsylvania? 


! 

i 
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(No response.) 

KPWF, Los Angeles, California? 

Mr. Alexander: Station KPWF is represented. 

Examiner Walker: By whom, please? 

Mr. Alexander: That is possibly a question, your 
Honor- 

Mr. Beardsley: Mr. Gross W. Alexander is the manager 
of that station. My name is John Beardsley. I am a Los 
Angeles lawyer. The organization has been represented 
in Los Angeles by other lawyers, and he desires to have 
me assist him, if that can be done under the rules. Although 
there is no formal substitution, there is a telegram from 
the attorneys in Los Angeles authorizing a substitution. 

Before I make my formal appearance I would like to 
know whether my appearance as a lawyer might interfere 
with his right to argue the matter. I do not want to have 
his opportunity to argue the matter cut off by my appear¬ 
ance as a lawyer. 

Examiner Walker: Ordinarily only one attorney or 
agent appears for each party in the case. 

Mr. Beardsley: He appears as the official representative. 
I appear as a lawyer. 

Mr. Alexander: May I ask this question. I understand 
from General Order 93 that either the official representative 
of the applicant or its agent or its attorney may appear. 

If the Examiner please, we would appreciate it very 
37 greatly indeed to be able to be represented here today 
at this hearing by the executive manager of the Fed¬ 
eration, the applicant, and also by its official agent, Mr. 
John Beardsley, in line with what Mr. Beardsley has just 
said. 

(Informal proceedings followed which the reporter was 
directed by Examiner Walker not to record; after which 
the following proceedings took place:) 

Examiner Walker: It is rather unusual to have two ap¬ 
pearances, both taking part in the examination of witnesses.. 
It is certainly not conducive to an orderly and expeditious 
procedure. 

Mr. Alexander: Could we not have one and an assistant? 

Examiner Walker: Oh, yes; that can be done. 
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Mr. Alexander: And both entering into both cross ex¬ 
amination and argument. If so, that is our desire. 

Examiner Walker: Do you have any objection, Mr. Cald¬ 
well ? 

Mr. Caldwell: No. 

Mr. Alexander: Do we so understand, that!it is permis¬ 
sible? 

Examiner Walker: Yes. 

You may proceed, Mr. Caldwell, with KECA’s case. 

Mr. Guider: May I ask if these cases arO going to be 
consolidated? 

Examiner Walker: Certainly the first one will not be 
consolidated with the others. On the face of it, Mr. Guider, 
I do not see that they will be. 

Mr. Guider: Under those circumstances, if the Exami¬ 
ner please, I ask permission to be nambd as respond- 
38 ent in the first case as representing KEWB, Warner 
Brothers’ station, located at Los Angelos, California, 
which applied within the past year for the ^ame facilities 
in so far as they involve the use of 2% kilowatts for day¬ 
time operation. The station is located in the same state. 
It has made a request for the same facilities, j That request 
was denied, presumably on the ground of thb quota condi¬ 
tion of the State of California, but I am informed by the 
station that another application has been prepared and is 
being filed this week, and that the Commission has been 
notified of that fact. I therefore ask that KFWB be made 
respondent in Docket No. 1110. 

Mr. Newman: If there is no application now pending, I 
object to that, Mr. Examiner. 

Mr. Caldwell: We object on the same ground, that the 
gentleman has not brought himself within the rules of the 
Commission. 

Mr. Guider: May the station have the benefit of coun¬ 
sel’s wisdom as to just for what reason youjmay keep the 
station out? I can give a reason for its beipg in, and that 
is this, that here are facilities in the State of California 
which are about to be disposed of, presumably. The State 
of California is very near its quota. Because of the 1930 
census the allotment to the state and the quota permitted 
to the state are very close to each other. Conceivably some 
of these matters now being considered by the Commission 
may make the state under quota, and it wbuld seem en- 
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tirely unfair that a station which has already placed itself 
on record as being the applicant for 2% kilowatts daytime 
power may not be heard at a time when another ap- 

39 plicant is here and seeking the same privileges, al¬ 
though the latter applicant is helped by the fact that 

the quota figures have changed in the meantime. An ap¬ 
plication is being filed this week for the same facilities, and 
I see no reason why the Commission should stand upon some 
technical rule and close its eyes to the fact that Station 
KFWB will be most vitally involved in the matter con¬ 
sidered today. 

Examiner Walker: I believe that under sub-title D, Sec¬ 
tion 1, of General Order 93, the stations you represent are 
properly parties respondent. 

Mr. Caldwell: I want to point this out to the Examiner. 
There is, of course, no application pending. I do not doubt 
Mr. Guider’s assertion that it will be filed. In addition to 
that, this is not the usual request, in view of the fact that 
what they are asking was denied last year. The Commis¬ 
sion has held that that particular station was not entitled 
to an increase; and it seems to me it would be stretching 
the rules much further than they have been so far, to per¬ 
mit such a party to come in, in this case, because if that be 
done, every station in every state or any particular state 
is a proper party at the last minute in every application, 
without complying with the rule of the Commission with 
regard to intervening. 

Examiner Walker: Stations KFWB and KFVD will be 
made parties respondent. 

Mr. Fisher: Under which section, Mr. Examiner? 

Examiner Walker: Sub-title D, Section 1. 

You may proceed, Mr. Caldwell. 

Mr. Beardsley: If you will pardon me just a mo- 

40 ment. I am unfamiliar with the practice in this Com¬ 
mission, but my information is that the station rep¬ 
resented by Mr. Caldwell is applying for certain facilities 
which have heretofore been allocated to the Pacific West¬ 
ern Broadcasting Federation, Limited, and that that cor¬ 
poration is before the Commission with an application for 
an extension of its time within which it has been allowed 
to comply with a certain construction permit. If I am cor¬ 
rectly advised, it seems to me that the appropriate order 
would be to present the question to the Commission whether 



I 

i 

i 

I 

i 

FEDERAL RADIO COMMISSION. 31 

i 

or not the extension of time is to be granted to the Pa¬ 
cific Western Broadcasting Federation, Limited, if it is 
true, as I now am told it is, that the facilities which KECA 
is seeking are now allocated to the Pacific Western Broad¬ 
casting Federation- 

Examiner Walker: Let me interrupt you ju£t a moment, 
sir. The Pacific Development Radio Company, KECA, ac¬ 
cording to my docket, is now assigned to the frequency of 
1430 kilocycles with 1 k. w. power, unlimited time. Their 
request is to increase their power, until local sunset, to 
2k. w. There is no question of a change of frequency 
there. Your application for modification of 'construction 
permit is for 1490 kilocycles. 

Mr. Caldwell: I think I may make that cleai^ if I am per¬ 
mitted to proceed with my opening statement^ 

Mr. Beardsley: I am sorry that I interrupted you. 

41 Opening Statement on Behalf of the Applicant. 

Mr. Caldwell: In the first place, Mr. Examiner, we have 
specified this facility of IvPWF, the Pacific Western Broad¬ 
casting Federation, Limited. We do that because, under 
the Commission’s order 102, in an over-quota!state we are 
required to make such a specification. We hre doing so 
without waiving our rights with regard to questioning the 
Commission’s General Order 102 or General; Order 92 if 
they should stand in the way of granting our application. 

It is going to be our contention, much more than that we 
be required to take this facility from other party, that the 
Commission’s orders should not stand in the! way of that 
or the interpretation of the Davis Amendment. So there 
are other issues involved. 

Consequently, if General Order 102 is upheld and applied 
with a rigid interpretation, there will be a conflict of inter¬ 
ests here which will be developed in succeeding cases. If, 
however, their application is granted, the quota situation 
will remain whatever it turns out to be, and Will be a rea¬ 
son for constituting a denial of our application. 

Examiner Walker: In other words, you are asking that 
the construction permit in effect be forfeited and that you 
get the facilities that are now charged to thd quota of the 
State of California under construction permit? 

i 

i 
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Mr. Caldwell: Yes; you can construe it that way, as well 
as the fact that we are appearing as respondent in the sec¬ 
ond case. 

As a matter of fact, what we are asking for con- 

42 stitutes .25 of one unit under General Order 92. It 
is an increase in daytime power from 1 k. w. to 2 1 /L> 

k. w. 

If the construction permit is denied for KPWF it will 
reduce- 

Mr. Alexander: Pardon me, but that is just the point 
raised by Mr. Beardsley in this connection, that our hear¬ 
ing should properly come first. If you deny our applica¬ 
tion the facilities would be available that are now’ charged 
against California. If it is not denied, then KECA has no 
case to present at all. 

Mr. Caldwell: We do not admit that. 

(Informal discussion followed which the reporter was di¬ 
rected by Examiner Walker not to record; after which the 
following proceedings took place:) 

Mr. Beardsley: Will there be opportunity for briefs if 
counsel desire to file them? 

Mr. Alexander: That is in relation to the question of the 
possible order of procedure this morning. 

Examiner Walker: I think the docket as here outlined 
will form an orderly procedure. 

Mr. Caldwell: One more point that I. want to make. We 
have made this application on the form required by the 
Commission, namely, an application for a construction per¬ 
mit. It involves not only this increase of power which I 
have mentioned, which concerns KPWF, but also a request 
to change our location about a mile in Los Angeles and to 
use the transmitter of KFI, a 5 kilowatt transmitter, which 
will shortly be released from use by the fact that KFI will 
have completed its 50 k. w. transmitter. Conse- 

43 quently there are those three things involved. 

It is our contention that the proper form of ap¬ 
plication for such purposes is an application for modifica¬ 
tion of license, and should not go into an argument of 
the issues which have been presented to the Examiner suffi¬ 
ciently recently so that he is aware of the purpose and 
the nature of the argument. 

I also want to consider the points which we reserved in 
our statement of what we intend to prove with respect to 
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General Order 102 and General Order 92 an<J the validity 
thereof, as well as the Davis Amendment. 

With that, I will ask Mr. Kales to take the stand. 

Mr. Fisher: Let the record show that the Commission 
objects to this being an application for a modification of 
license. We construe it only as a construction permit. 

Examiner Walker: How many witnesses ljave you, Mr. 
Caldwell ? 

Mr. Caldwell: Just one, outside of asking permission to 
call the Commission’s engineer, if required, j 

Testimony on Behalf of Applicant KECA. 

A. F. Kales was called as a witness for and on behalf 
of the applicant and, having been duly sworn, testified as 
follows: 

Direct examination. 

| 

By Mr. Caldwell: j 

Q. What is your name? A. A. F. ^ales. 

44 Q. Mr. Kales, have you prepared j a statement ? 

A. Yes. I 

Q. Will you please read it? j 

Examiner Walker: Let me interrupt you there. You 
have copies of that statement available for counsel? 

Mr. Caldwell: I have not, Mr. Examiner,j and even the 
one I have has corrections in it. 

The Witness: Shall I read it? j 

Examiner Walker: Proceed. 

The Witness: I reside at Los Angeles, California. I 
am advertising manager of Earl C. Anthony, 1 Incorporated, 
a California corporation, and have been connected with 
that corporation since its organization in 1914. Earl C. 
Anthony, Incorporated, owns broadcasting station KFI 
directly, and I have been general manager pf that station 
since its original establishment in 1922. 

About a year and a half ago Earl C. Antjhony, Incorpo¬ 
rated, acquired all the capital stock of the Pacific Develop¬ 
ment Radio Company, a Nevada corporation, which owns 

i 

i 

i 
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j 
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and operates the station KECA. Since then I have also 
been general manager of KECA. 

KECA wafe first licensed by the Secretary of Commerce 
on September 2, 1925 with power of 500 w. on 1480 kc. and 
has been continuously operated since then until the present 
under successive licenses, first from the Secretarv of Com- 
merce and since the enactment of the radio act in 1927, 
from the Federal Radio Commission, its frequency assign¬ 
ment has changed from time to time in accordance with 
the allocation made by the Commission. On or about May 
10, 1929, the Commission authorized KECA to in- 
45 crease 1 its power to 1000 w. and on November 15, 
1929, the Commission authorized KECA to operate 
full time on 1430 kc. with 1000 w. under which assignment 
the station has been operated ever since. 

Our KECA transmitter is located at 1709 W. 8th Street, 
Los Angeles, California. It is a 1 kw. Western Electric 
105-A transmitter. Our KFI transmitter is located on 
one of the buildings owned by Earl C. Anthony, Inc., lo¬ 
cated at 1000 S. Hope St., Los Angeles, California. This 
transmitter is a 5 kw. Western Electric outfit, model 104-A, 
crystal converted, low level, high percentage modulation, 
with Western Electric speech input equipment. 

Last year, as a result of application by Earl C. Anthony, 
Inc., in behalf of KFI, and a hearing which was held on 
that application, the Commission issued a construction 
permit to KFI to build a 50 kw. station about twelve miles 
to the south of Los Angeles. This permit has been ex¬ 
tended two or three times, partly because of delays in 
getting approval from the Engineering Division of the 
Commission of the exact location of the new transmitter, 
and partly because of delays in getting apparatus and 
some peculiar problems with regard to power supply with 
which we were faced. The construction has gone forward 
on the new 50 kw. transmitter so that it is almost com¬ 
pleted. We expect that it will be completely installed and 
ready for operation on or about June 15, 1931, and as 
soon as the necessary license is issued to us to operate 
it, we expect to use it for the broadcasting of KFI’s 
programs. 
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This will leave us with the 5 kw. transmitter, lo- 

46 cated at 1000 S. Hope Street. By the present ap¬ 
plication we are asking for authority ito use it for 

the broadcasting of KECA’s programs. This means, of 
course, a change in KECA’s transmitter location from 
1709 W. 8th Street to 1000 S. Hope Street, j We are also 
asking for an increase in our day time powbr for KECA 
from 1 kw. to 2% kw. in the day time, evening power to 
remain as it is at present, namely, 1 kw. 

If the application is granted we intend j to keep our 
present 1 kw. outfit for use as an auxiliary transmitter 
for KECA and shall ask the Commission fbr the neces¬ 
sary authority to that end. 

The reasons which have led us to make the application 
for permission to use the KFI transmitter and for author¬ 
ity to use increased day time power, are partly independ¬ 
ent of each other and partly overlap. 

Taking first the question as to our using iKFI’s trans¬ 
mitter, our reasons may be briefly summarized as follows: 

1. Our studios for both KFI and KECA are located at 
1000 S. Hope St., and it will make possible more economic 
operation of the station if the transmitter of at least one 
of them is located on the same building. 

2. While our present KECA transmitter is a modern 
and efficient apparatus, our experience has been that we 
get more efficient results from the KFI transmitter. I am 
inclined to think that this has more to do with location 
or perhaps other factors of which we do npt know than 
with any substantial difference in the apparatus. 

3. The arrangement will make it possible for us 

47 to have an auxiliary transmitter for use by KECA 
in case of break down as well as to havb an auxiliary 

transmitter for KFI in case of breakdown 6f the new 50 
kw. transmitter. In other words, we will have a maxi¬ 
mum of assurance against break down of either station, 
although I recognize of course, we shall have to get the 
necessary authorizations from the Commission for such 
auxiliary apparatus. 

4. The use of the 5 kw. transmitter will make it pos¬ 
sible for us, if the Commission permits us, to use increased 
power over KECA in the day time, a need which we have 
felt badly for a long time. 
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As for the reason for asking increased day time power, 
our reason is simply that we want to be able to give better 
service over a larger area than our present 1 kw. assign¬ 
ment permits us to give. 

As I have already stated, Pacific Development Radio 
Company is a Nevada corporation, with its principal place 
of business in Los Angeles. It is a 100 per cent sub¬ 
sidiary of Earl C. Anthony, Inc. The net worth of the 
parent corporation is approximately $2,500,000 (exclusive 
of good will and other intangible assets). Last year it did 
a gross business of about $8,500,000. Our exhibit 7 is a 
true statement of the financial condition of Earl C. An¬ 
thony, Inc., as of January 1, 1931. 

Bv Mr. Caldwell: 

•» 

Q. Is this document which I hand you, marked Exhibit 
No. 1, the one to which you have just referred? A. Yes, 
sir. 

48 Q. Is that a true statement of your financial con¬ 
dition as of January 1, 1931? A. Yes, sir. 

Examiner Walker: This is a statement of Earl C. An¬ 
thony, Incorporated? 

The Witness: Yes, sir. 

Examiner Walker: And not of the applicant? 

The Witness: I will explain that right here. This is a 
consolidated statement and includes the assets and liabili¬ 
ties of Pacific Development Radio Corporation. 

Examiner Walker: Without objection it will be admitted. 

(Two copies of financial statement of Earl C. Anthony, 
Inc., as of January 1, 1931, were received in evidence and 
identified by being marked 44 Docket 1110, Applicant KECA 
Exhibit 1”,. and are filed with the two copies of transcript 
in possession of the Commission.) 

The Witness: The corporation is distributor of Packard 
Motor cars for the State of California, and has three offices 
in Los Angeles, San Francisco, and Oakland, respectively, 
and about forty distributing points in the state. 

The financial responsibility of Earl C. Anthony,* Incor¬ 
porated, stands behind the Pacific Development Radio Com¬ 
pany and the operation of Station KECA. 
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Since KFI and KECA are under one management and 
are operated virtually as one business station| it is difficult 
to make an exact segregation of figures with respect to the 
two stations. 

Our total gross cost for 1931, to April 1st, was $112,344, 
and our total revenue $108,458, showing a lbss of $3,886, 
due chiefly to an increase in expense j owing to ex- 

49 pansion which I shall describe later, j Of the gross 
cost for the period, about $28,256 should be charged 

to KECA, and about $785 of the loss should be charged to 
KECA. j 

It is also difficult to make a segregation of our staff of 
employees as between the two stations. All Employees are 
assigned to both stations. For example, our orchestra is 
used to its full benefit by reason of the facf that when a 
chain program is going out of one station, we can use the 
orchestra in putting on a local program over the other. We 
are in the process of expanding from a total staff of ap¬ 
proximately 56 (which includes 14 licensed operators, three 
other technicians, an 11 piece orchestra, 6 announcers and 
miscellaneous other employees) to a total of! 102. We are 
replacing our 11 piece orchestra with a 30 pjiece orchestra 
and 3 musical conductors which will give u^ facilities for 
what is usually called a little symphony orchestra, a full 
dance band of from 12 to 14 pieces, and a stjring orchestra 
of 11 or 12 pieces. In addition, we also planj to add to our 
staff music producers, arrangers, continuity writers, a li¬ 
brarian, and additional miscellaneous help siich as that of 
a clerical nature. We are entering on a monthly payroll 
of $33,500, which represents an increase of j about $16,000 
monthly over our expenditures for sustaining purposes 
last year. The sum does not include expenses! for the broad¬ 
casting of special events such as a series bf 10 concerts 
which we have contracted for this summer from the Holly¬ 
wood Bowl nor does it include such events as football games, 
election returns, addresses by prominent people and the 
like. 

In addition to both our present and future staffs, 

50 we have, of course, a number of persons who give 
part time to the stations, but who^e salaries are 

not charged against them, since they are! also working 
directly in our automobile business. The$e include such 
employees as those engaged in credit, accounting, cleri- 
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cai and purchasing work as well as those who are in the 
telephone, switchboard and mailing* departments. We have 
for example four girls on the switchboard the major por¬ 
tion of whose time is devoted to meeting the needs of the 
broadcasting stations. We have a number of artists who 
appear exclusively over our stations but are not under 
express contract with us. 

KECA is now in operation for a few minutes less than 
98 hours a week, about 14 hours a day. From the period 
since January 1 to date the shortest the station has been 
on the air is 12 hours and 34 minutes and the longest, 14 
hours and 21 minutes. Of the weekly total about 60 hours, 
48 minutes, are before 6 p. m., and about 36 hours, 18 min¬ 
utes, after 6 p. m. 

Both KFI and KECA use chain programs furnished by 
the National Broadcasting Company. Some of the pro¬ 
grams taken from the National Broadcasting Company are 
given over one station and some over the other, depending 
on arrangements with the National Broadcasting Company 
in each case, but they do not duplicate each other. Of the 
evening programs totaling 36 hours, 18 minutes, a week, an 
average of ten hours are chain programs in the case of 
KECA. Of the daytime hours a "week, approximately 3414 
hours are chain programs. Of the total of 44% hours of 
chain programs, 13% hours are sponsored and 30% hours 
are sustaining. Of the 13% sponsored hours, 7 
51 hours are before 6 p. m., and 6% hours are after 6 
p. m. 

I should mention in this connection that our studios are 
the originating point for chain programs in Los Angeles, 
and we originate a large percentage of those which are fur¬ 
nished to the Pacific Coast Network and two programs a 
month which are used by the National Network. Our 
studios are so constructed and operated as to permit the 
production and delivery of three programs of high acous¬ 
tical qualities simultaneously. Other matters which we 
have put on for the National Network and which are not 
' included in the two programs which will be furnished reg¬ 
ularly every month, are special features such as Will 
Rogers, who has appeared four times before our micro¬ 
phone during the past two months, John McCormick once, 
and Bobby Jones six times. 

Of the total of 52 hours, 41 minutes, of programs which 
are not chain programs, 7% hours are sponsored and 45 
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hours, 26 minutes are not. Of the sponsored hours 2% are 
before 6 p. m. and 4% hours are after 6 p. m. j 

From the point of view of the nature of pur programs, 
on an average they are in terms of per cent as! follows: 

Musical and entertainment, 61 per cent. 

Educational, 10 per cent. 

Agricultural, 4 per cent. 

Market Reports, 1 per cent. 

Religious, 2 per cent. 

Commercial, 20 per cent. 

KECA uses no phonograph records or electrical tran¬ 
scriptions. 

52 Its educational programs consist of |he following: 

California School of the Air and Mpsic Apprecia¬ 
tion, put on by the Standard Oil Company jof California, 
which is really a musical educational program. 

A program put on bv Dr. Cross, called “ Cross Cuts of 
the Day.” j 

A series of German lessons; an editorial period, which is 
daily, and Physical Exercises. 

Its agricultural service consists of the following: 

Material furnished by the Department of Agriculture; 
also local material furnished by the California Farm 
Bureau and Agricultural Department of the! University of 
California; State and Federal Market Reports, and the 
Western Farm and Home Hour. 

For a 1 kw. station KECA has a fairly satisfactory 
service area; that is to say, we get all the coverage that 
could be reasonably expected from an efficient 1 kw. station 
on our frequency. 

Our frequency is in fairly satisfactory condition from 
our point of view. The nearest stations operating on the 
same frequency are two 500 watt stations at Memphis, Ten¬ 
nessee, a distance of approximately 1600 miles, and a 500 


watt davtime station at North Platte, Nebraska. The 
nearest assignments in the vicinity of Los Angeles are 
KPSN at Pasadena and KGER at Long Bekch, both 1 kw. 


stations dividing time on 1360 kc. 


Except; for those sta¬ 


tions there are no stations operating 70 kc. or less from 
1430 kc. until as far north as San Francisco, 


As a result of all this, KECA has fairly satisfac- 
53 tory evening service not only in Lps Angeles and 
vicinity but also in cities, towns andirural areas lo¬ 
cated outside of Los Angeles. 
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Our daytime service is not satisfactory, not because of in¬ 
terference but simply because of the limitations which apply 
to the daytime signal of any 1 kw. station. I know this from 
personal observations which I have myself made in travel¬ 
ing about the surrounding country and in attempting to 
tune in our station on standard receiving sets such as I 
would find in homes and hotels wherever I went. I also 
know it from the listener’s mail which we have and which 
I have analyzed from time to time, from complaints by tele¬ 
phone, from complaints by advertisers, and the like. In my 
judgment we do not give a satisfactory daytime signal be¬ 
yond a radius of from 12 to 15 miles from the transmitter, 
although the station is, of course, heard at greater distances, 
usually with a weak signal and marred by static. In this 
connection it should be stated that the electrical noise level 
in and around Los Angeles is very high proceeding for the 
most part from natural causes, due I suppose to heat com¬ 
ing from the desert and electrical storms of one sort or an¬ 
other. 

Under the usual formula an increase of power in the day¬ 
time from 1 kw. to 2M> kw. will increase our signal at anv 
given point by about 58 per cent. We are advised that we 
may expect all increase in radius of any given type of service 
of anywhere from 25 to 60 per cent, depending on the ab¬ 
sorption conditions. In my capacity as a broadcasting sta¬ 
tion manager, I have frequently had occasion to watch 
54 the performance of stations of various amounts of 
power, particularly in our locality. It is my opinion 
that absorption is comparatively low in this region (except 
for dead spots behind mountains) and that we may expect 
an increase in radius of more nearly 60 per cent, although 
even if it is only 25 per cent, we believe that the increase in 
the number of people served will justify the increased 
power. 

Within a radius of 15 miles of our transmitter location 

i 

there is a population of approximately 1,342,000; within a 
radius of 20 miles there is a population of approximately 
1,539,000; and within a radius of 25 miles there is a popula¬ 
tion of approximately 2,034,000. 

Within a radius of 50 miles, 2,411,000. 

Within a radius of 100 miles, 2,712,000. 

Within a radius of 150 miles, 2,947,000. 


i 

i 
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These figures are based on the 1930 census ^s checked by 
the Los Angeles Chamber of Commerce. Thp figures will 
give as close a figure as it is possible for me tojgive as to the 
number of people who will be benefited by the increase. 

We have operated our present 5 kw. transjmitter at our 
present location at 1000 South Hope Street, using its full 
power of 5 kw. for several years, without any complaint of 
blanketing. In view of the fact that if we use the same 
transmitter for KECA on 1430 kc. the nearest station will 
be removed by 70 kc., I am of the opinion that ho blanketing 
is to be feared or expected. 

The region in this vicinity of 1000 South Hope Street is 
predominantly business and industrial. | In two direc- 

55 lions, north and east, the immediate jvicinity is al¬ 
most entirely business and industrial. Most of the 

receiving sets in those directions for a mile oi* more will be 
found in hotels. To the south and west the neighborhood 
is a mixture of retail stores and apartments. ! The business 
community is rapidly extending westward and it is a ques¬ 
tion of only a short time until that area will be entirely 
business. I 

On the other hand, KECA’s present location at 1709 West 
8th Street is on the westerly fringe of the advancing busi¬ 
ness community and is on the last steel building which might 
be considered part of the downtown district at the present 
time. Consequently, it has a larger numbei* of receiving 
sets within the first mile or so than 1000 South Hope Street. 

The KECA location is about 1 mile to the west of our KFI 
location. 

Unless we are permitted to operate KECA from 1000 
South Hope Street, we will be subject to a Substantial in¬ 
crease in our cost of operation. We now cayry 14 licensed 
operators on the two stations, which I belifeve is a large 
number even for two stations. We will hav$ to put on ap¬ 
proximately three more men at a total cost of about $10,000 
a year if we have to operate both transmitters at a distance 
from the studios. This is largely because of the constant 
maintenance and up-keep work of a mechanical and electri¬ 
cal nature which is involved in a studio as fully equipped as 
ours. There is always emergency work to be done on studio 
speech in-put equipment. We already have Such equipment 
representing a cost of $25,000 and will in the course 

56 of time put about $33,000 more into it!. The total of 
about $58,000 represents an investment in mechanical 


i 
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studio equipment almost equivalent to the cost of a 5 k\v. 
transmitter. Unless we can operate one of the transmitters 
at the same location we shall have to have three up-keep 
forces as well as facing the question of extra help for relief 
purposes. 

There are, in addition, miscellaneous items of expense 
which we desire to avoid such as the telephone lines, loss 
of time and communication with employees, difficulties in 
making shifts between the various staffs, etc. 

Our 5 kw. transmitter is located on what we call our old 
building at the corner of 10th and Hope Street-. Next to it 
and temporarily a part of it is what we call our new build¬ 
ing. This new building is the first unit of a structure which 
will when completed be approximately 215 by 165 feet. In 
order to finish the so-called completed structure the old 
building must be torn down and the so-called new building 
extended over part of the space now occupied by the old 
building. This move is made necessary by the fact that the 
city of Los Angeles is converting 10th Street, which is now 
a 60 foot street into a 100 foot boulevard. There have 
been delays 1 in the condemnation proceedings which have 
slowed up our plans on the new building, but it is only a 
question of six months or so before it will be completed. 
When it is completed our studios which now occupy two 
floors in the old building will occupy an entire floor in the 
new building of 35,000 square feet. Mechanically they will 
be as finely equipped as any studios in the country. 

Bv Mr. Caldwell: 

%/ 

57 Mr. Kales, with reference to vour financial state- 
ment, the two corporations are conducted as one, are 
they not, the Pacific Development Radio Company and Earl 
C. Anthony, Incorporated? A. I suppose you would say 
yes. The entire 100 percent of the capital stock of the 
Pacific Development Radio Company is owned by Earl C. 
Anthony, Incorporated. 

Q. And that statement shows assets which constitute 
KECA as part of the assets of Earl C. Anthony, Incorpo¬ 
rated? A. Yes. 

Q. The populated area around Los Angeles extends how 
far to the east, the more thickly populated area? A. It is 
pretty thickly populated right to the mountains at San 
Bernardino. 
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Q. That is about how far? A. Fifty-four or 55 miles. 

Q. And to the southeast? A. To the south and east the 
population dwindles after you pass Santa And. It becomes 
thinly scattered until you reach San Diego, about 40 miles. 

Q. And to the south? A. Until it is stopped by the ocean 
at Long Beach. That is 20 miles. 

Q. To the west? A. Santa Monica, 15 miles; and the 
ocean comes in there. 

Q. And to the north? A. It is a fairly thickly settled 
area about 10 miles to the north, and then dwiiidles out until 
the mountains come in, the end of the San Fernando Valley 
comes in. 

58 Q. So that if you would like to coyer the entire 
populated region which centers on LoS Angeles, the 

residential community, you would have to have the service 
area extended upwards of 40 or 50 miles? A1 Yes. 

Q. I suppose the population dwindles as you go in 

59 any direction except toward the ocean ?j A. Yes. 

Q. What has been your experience so far as to cover¬ 
ing Los Angeles County itself? A. It has be;en only fairly 
satisfactory. We have had some rather sericjus complaints 
from the sponsors of commercial programs.; There have 
been one or two programs that we have had trouble with, one 
particularly, where the small local distributors have com¬ 
plained, and they have asked to have the program taken from 
KECA and put on KFI, because they have Complained of 
coverage. 

Q. Where did those complaints come from, what locality? 
A. They came mostly from the East, San Bernardino, River¬ 
side, Pomona, Ontario, and those towns directly East, and 
some came from Santa Ana, and Anaheim, which are South 
and East. We have also had complaints from Long Beach. 

Q. How far is Long Beach? A. 20 mile^, but that, I 
think, has been a blanketing condition partly^ 

Q. In educational programs you have giveh the figure of 
some 10 per cent, and a separate figure for commercial pro¬ 
grams. Some of the educational material you have men¬ 
tioned is included in the commercial programs^ is it not? A. 
Yes. 

Q. So that your educational figure is really higher than 
10 per cent? A. I would say so. 


j 

i 

I 

i 
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60 Mr. Caldwell: That is all. 

Examiner Walker: Is there anv cross-examination 
on behalf of KPWF? 

Cross-examination in behalf of KPWF. 

By Mr. Alexander: 

Q. What relationship does KECA have to the National 
Broadcasting Company? A. KECA and KFI are both out¬ 
lets for the National Broadcasting Company programs in 
Los Angeles. 

Q. You also originate programs there, too, as you said? 
A. W r e do, yes. 

Q. Would you describe that again, a little further? A. 
In what way? 

Mr. Caldwell: Mr. Examiner, I do not know that the exact 
details of the arrangement are material in this case. 
Examiner'Walker: I think the question is too broad. 

By Mr. Alexander: 

Q. You originate programs for the Pacific Network of 
the National Broadcasting Company? A. Yes. 

Q. About what percentage of the programs of the Pacific- 
Network of the National Broadcasting Company do you 
originate? A. I would have to have some figures to give 
you a correct answer to that. I do not carry a program 
schedule with me. 

Q. Would you say it was 10 per cent, or 50 per cent? A 
Either one would be a wild guess. 

Q. It might be 50 per cent? A. No; it never would be 
that.' I don’t know whether it would be 10 per cent. 

61 It might be 10 per cent. That would vary depending 
upon conditions. A fair example of it is that we are 

originating programs for the National Broadcasting Com¬ 
pany right now, which are done as a matter of convenience. 
Bobby Jon^s, who gives talks on golf, normally from his 
home in Georgia, happens to be in Los Angeles on a picture 
contract, so we are accommodating him, and we are putting 
him on once for the Pacific Coast Network in the evening, 
and we are putting him on once for the Eastern network. 

Q. Which one of the Eastern networks, do you remember ? 
A. I do not know. It is a National Broadcasting Company 
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network, if that is what you mean, because he djoes not speak 
over any other network. 

Q. May I inquire if there is any official relationship be¬ 
tween KECA and the National Broadcasting Company, 
other than what you have described—that is, ja commercial 
arrangement for broadcasting Eastern programs of the 
N. B. C. and originating programs for them! A. That is 
alL # . ] 

Q. You have no other official relationship with them? A. 
No; we have no other relations with them at all, except that 
we happen to know each other. I know some; of the people 
sociallv. We own our own station. The National Broad- 

* i. . 

casting Company has put no investment in ,it. It is our 
own property. We are free to move over cpto Columbia 
any time we want to, if Columbia wants us. 

Q. Does your corporation own any interest or stock in 
the National Broadcasting Company? j A. No, sir. 

62 Q. In the Radio Corporation of America? A. I do 
not know about that. Mr. Anthony land I took a 
4 ‘flyer’’ in R. C. A. stock a year ago last November. We 
bought some at 86. I do not know how it stands. If you 
mean holding it as stockholders of record, np. That stock 
was bought on margin, and I think it has “gone bye bye” 
by this time. 

i 

Mr. Alexander: That is all for the present, Mr. Examiner. 

Examiner Walker: Have you any questions, Mr. Guider? 

Cross-examination on behalf of KFWjB and KFVD. 

By Mr. Guider: j 

i 

Q. I have one question. As I understand your testimony, 
Mr. Kales, you said you did not get a satisfactory daytime 
signal more than 12 to 15 miles from the station? A. That 
is true. 

Q. I assume that the reason for that is nc|t at all due to 
any fault of your transmitter. Your transmitter is an effi¬ 
cient, capable transmitter, is it not? A. That is true. It 
is a duplicate of what KFWB has. I 

Q. So that any efficient, well-operated, 1-kilowatt trans¬ 
mitter, would experience the same difficulty? A. Possibly, 
and possibly not. There are two things thht would enter 
into it. You are not a Los Angeles man, are you? 
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Q. No, sir. A. Then I cannot give you a local descrip¬ 
tion of what I mean, but the installation of your towers 
would have something to do with that—the effective radia¬ 
tion that you get, and your wave length. Your frequency 
would have something to do with it. KFWB is higher, and 
gets out better than we do. 

63 Q. That has been your experience? A. That has 
been our experience. 

Q. But you attribute that shortness of range in the day¬ 
time operation to conditions extrinsic to your transmitter, 
do you not? A. Yes. 

Mr. Guider: That is all. 

Examiner Walker: Are there any questions on behalf 
of the Commission? 

Mr. Newman: No. 

Redirect examination. 

By Mr. Caldwell: 

#■ 

Q. With relation to the towers on your present KECA 
transmitter, ho\v high are they? A. 125 feet. 

Q. Is there any limit to that height, with relation to the 
building itself? A. How do you mean? 

Q. Is there any limitation imposed by the nature of the 
building? A. They were the highest towers we could 
build, on account of the strength of the columns support¬ 
ing them. That is a limited-height building, and we could 
not put anv more load on those building columns than we 
did. 

Q. What is the situation with respect to your KFI trans¬ 
mitter? How high are those towers? A. The present 
towers are 175 feet high, and the building is framed so that 
we can put 250-foot towers on it. 

Mr. Caldwell: That is all. 

64 Examiner Walker: Any further questions? 

(No response.) 

(Witness excused.) 

Mr. Caldwell: Mr. Examiner, I want to offer, as our Ex¬ 
hibit No. 2, an affidavit of Mr. R. M. Moore, copies of which 
were served generally on the respondents within the rules 
of the Commission. Is there any objection to the affidavit? 
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Mr. Newman: What position does Mr. Modre hold? 

Mr. Caldwell: He states he is an employee! Mr. Kales, 
what is his office with you? 

Mr. Kales: What are his initials? C. W.? j 

Mr. Caldwell: R. M. ] 

Mr. Kales: He is an engineer. 

Mr. Newman: No objection. 

(The affidavit of R. M. Moore, dated March! 17, 1931, was 
marked “Applicant’s Exhibit No. 2,” and two copies 
thereof are on file with the Commission.) 

Mr. Caldwell: I now offer as our Exhibit 3 the affidavit of 
Mr. C. W. Mason, copies of which were likewise duly filed 
and served generally on the other respondents. 

Examiner Walker: That affidavit is also made by an em¬ 
ployee? 

Mr. Caldwell: It is made by an employee, land he is the 
chief engineer of the station. 

Examiner Walker: Without objection that! will also be 
admitted. 

(The affidavit of C. W. Mason, dated March 16, 1931, 
was marked “Applicant’s Exhibit No. 3,” aiid two copies 
thereof are on file with the Commission.) 

Mr. Caldwell: As Exhibit No. 4, I offer another 
65 affidavit by Mr. Waldron, who is office manager of 
the station. 

Mr. Newsman: I do not think I have a copy of that. 

Mr. Alexander: We have no copy of that. 

Mr. Caldwell: It does not make an^ difference. I was 
under the impression I had served copies. This is a mat¬ 
ter that is covered by Mr. Kales’ testimony anyway. If 
that was not served, I will not offer it. 

Examiner Walker: The offer is withdrawal. 

Mr. Caldwell: Now, Mr. Examiner, I will ask you to 
take judicial notice of certain geographical facts and popu¬ 
lation figures from the 1930 Census. I have put these in 
the form of an exhibit, as our Exhibit No. 5. They have 
to do with the population of Los Angeles Cciunty, the two 
adjoining counties North and South, and their areas, and 
a comparison of the 1920 and 1930 Censuses.! 

Examiner Walker: That tabulation will appear as part . 
of the statement of counsel. 
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Mr. Caldwell: If it may be included in the record in 
that shape. 

(The statement referred to is as follows:) 

i 

Population Increases in Counties Concerned. 

Population. 

Land area ,- K -\ Per cent 

in sq. miles. 1930. 1920. of increase. 


California. 155,652 5,677,251 3,426,861 65.7 

Counties: 

Los Angeles .... 4,115 2,208,492 936,455 135.8 

Orange . 795 118,674 61,375 93.4 

Ventura . 1,858 54,976 28,724 91.4 

Kern . 8,003 82,750 54,843 50.6 


66 Mr. Caldwell: I should like also to have the Ex¬ 
aminer take judicial notice of the fact that, of that 
population shown for Los Angeles County, the population 
of Los Angeles City proper is 1,238,048, under the 1930 
Census; the population of Long Beach is 142,032, and of 
Pasadena, 113,123; also the fact that geographically, Los 
Angeles County, in its widest extent East and West, is 70 
miles in width, and North and South, approximately 73 
miles. 

I should like to ask Mr. Ring to take the stand. 

Whereupon A. D. Ring was called as a witness in be¬ 
half of the applicant and, having been first duly sworn, 
testified as follows: 

Direct examination. 

By Mr. Caldwell: 

Q. Please state your name. A. A. D. Ring. 

Q. Your residence and chosen career? A. Residence, 
Washington, D. C.; occupation, Senior Radio Engineer, 
Federal Radio Commission, Broadcast Division. 

Mr. Caldwell: Will the gentlemen admit his qualifica¬ 
tions ? 

Mr Beardsley: We will stipulate them. 
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Bv Mr. Caldwell: 

Q. Mr. Bing, will you state first what increase in signal 
may be expected at any given point by ah increase in 
power from 1 kilowatt to 2 1 /o kilowatts? A. For an in¬ 
crease in- 

Examiner Walker: Mr. Caldwell, will you fix that as 
daylight ? j 

G7 Mr. Caldwell: I imagine it is the same both day 
and night, but I will ask the question with respect 
to daytime operation. 

Examiner Walker: I would like to have it! specified. 

The Witness: An increase in power from; 1 kilowatt to 
2M> kilowatts, other things remaining constant, will result 
in an increase in the field or signal of 58 per cent. 

Bv Mr. Caldwell: 

* i 

■ 

Q. Have you an opinion as to what percentage of in¬ 
crease in radius of any given type of service may be ex¬ 
pected from that increase in power? A. An increase in 
power to 2M> times would increase the service radius from 
25 to 60 per cent, depending upon the conditions in that 
area, and mostly the absorption factors. 

Q. You have probably attended more hearings than any 

other engineer alive, have you not, for the! Commission? 

A. Probablv so. 

* 

Q. In the course of that time you have heard a great 
many opinions, from all parts of the country, as to the 
coverage of different types of stations, and a great deal 
of data and information on that? A. Yes. I 

i 

Q. Have you any opinion as to the absorption condi¬ 
tions, relatively, in the Los Angeles area?: A. It is my 
general opinion, based upon numerous sources of data I 
have, that the absorption in general is about! average; pos¬ 
sibly a little higher in the mountainous districts of the 
State. 

Q. Except where you have the mountainous districts, 
would you say that the conditions ar£ merely aver- 
68 age, or better than average? A. I consider them as 
being about average. 

I 

4—5445a 

i 

| 

i 
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Q. Will you examine your data as to the present alloca¬ 
tion, and state the distances to the nearest stations assigned 
to 1430 kilocycles? A. The nearest station to Los Angeles 
licensed to operate on the frequency of 1430 kilocycles is 
KGNO, at North Platte, Nebraska, a distance of approxi¬ 
mately 1075 miles. This station is licensed to operate with 
a power of 500 watts daytime. The next nearest station is 
WNBR-WGBC, at Memphis, Tennessee, a distance of 1,635 
miles, approximately. These stations are licensed to oper¬ 
ate with a power of 500 watts full time. 

Q. The Engineering Division of the Commission has pre¬ 
pared a table of mileage separations which it recommends 
for observance, in the matter of geographical separation 
between stations, has it not? A. Yes, sir; to prevent inter¬ 
ference in the good-service areas. 

Q. What is the figure recommended by the 'Engineering 
Division for separation between two such stations as KECA, 
with 2500 watts in the daytime, and this North Platte, 
Nebraska, station, with 500 watts in the daytime? A. The 
recommended separation for operation on the same fre¬ 
quency between a 2 1 / 4-kilowatt station, and a Mi-kilowatt 
station, is 300 miles for daytime operation. 

Q. In your opinion, would the actual separation of over 
1,000 miles protect both stations in more than their 
69 good-service areas? A. Under anv ordinarv circum- 
stances or conditions, it is not believed that anv inter- 
ference would be experience- in the good or intermittent- 
service areas of the stations. 

Q. Would you even expect any interference in the area 
bounded by 500-microvolts, as between two such stations in 
the daytime? A. I would not expect any interference. 

Q. Will the granting of an increase in the daytime power 
to 2M> kilowatts, make impossible the establishment of any 
full-time station on that channel, within the Commission’s 
regulations, with a power limitation of 1,000 watts at night? 

Examiner Walker: Read the question, please. 

(The Reporter read the pending question.) 

Mr. Caldwell: May I rephrase that, Mr. Examiner? 

By Mr. Caldwell: 

Q. Will the granting of this application make impossible 
the establishment of any other regional station on this chan- 
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nel, full time, or in any way stand in the wayjof it, and still 
conform with the Commission’s mileage separations? A. 
Speaking as an engineer, I would say that the increase in 
the daytime power would not increase the interference 
range of the station. In other words, 1 kilowatt night power 
will have a much larger interference range jthan 2kilo¬ 
watts daytime. Therefore, it would be concluded from that 
that the granting of 2% kilowatts daytime !power to this 
station would not, therefore, preclude the possibility of put¬ 
ting other stations on that channel, full timS, possibly for 
daytime. 

Q. In other words, the limitation ori putting other 
70 full-time stations on, is the night-time nuisance area, 
which is greater for 1,000 watts than the daytime 
nuisance area of 2,500 watts? A. Yes; for a full-time 
operation. 

Q. Do you have before you the quota figures which were 
in force when the Commission was basing its quota figures 
on the 1928 population estimates? A. Yes.! 

Examiner Walker: Mr. Caldwell, what is ihe materiality 
of the 1928 Census figures here? The 1930 Census figures, 
I believe, are out. 

Mr. Caldwell: I want to show that the tendency of the 
rate of increase for California augurs well ifor the future. 

Mr. Newman: I do not consider that of sufficient material¬ 
ity to be admissible at this time. 

Mr. Guider: If the Examiner please, I consider it to be 
of the utmost materiality, and in behalf! of respondent 
KFWB, I request that it be admitted, because it shows the 
precise situation which has existed in California for the 
past year or two with respect to the quota figures which had 
been made by the Commission for California, and it has 
a distinct bearing on whether or not the quota is so close 
to being changed that the Commission ou^ht to have the 
facts before it. 

The Witness: The total facilities due the State of Cali¬ 
fornia under the 1930 Census are 36.85. Under the 1928 
Census, the total facilities due were 32.25. 




52 


PACIFIC DEVELOPMENT COMPANY VS. 


By Mr. Caldwell: 

Q. Have you finished vour answer, Mr. Ring? A. 
Yes. 

71 Q. That was the greatest proportionate increase 
of any State in the United States, was it not? A. If 

my memory serves me correctly, yes. 

Q. What are the units now actually assigned to Califor¬ 
nia, under actual conditions? A. California is now as¬ 
signed 38.53 units, total. 

Q. If the application of the Pacific Western Broadcast¬ 
ing Federation, Ltd., should be denied, and that station 
should be eliminated from the quota situation, by how much 
would the units assigned be decreased? A. The construc¬ 
tion permit for that station is now assigned 2 units. If such 
were deleted, the quota for California would be reduced 
by 2 units. 

Q. Do you know of any other circumstances, particularly 
in the way of pending hearings, which may tend to reduce 
the quota further? 

Mr. Newman: I object to that, Mr. Examiner. 

Examiner Walker: Let the witness answer if he knows of 
his own personal knowledge. 

The Witness: I do not believe I recall any immediately- 
scheduled that vrould reduce the quota. 

By Mr. Caldwell: 

Q. Station KGEF, of Los Angeles, had its application for 
renewal set for hearing and heard, and that matter is still 
pending before the Commission, is it not? A. I do not re¬ 
call. 

Q. That is the Shuler station? A. Since you mention it, 
I do recall that hearing, but I do not know the status at this 
time definitely. 

72 Q. The Commission has a general order known as 
General Order 105, has it not, which goes into force 

on April 30th, and which, if rigidly enforced, may further 
reduce the units assigned to California? 

Mr. Newman: I object to that, Mr. Examiner. I do not 
think Mr. Ring is capable of answering. 

Examiner Walker: If he knows, he may answer. 

The Witness: So far as I know, the working of General 
Order 105, w’hich is effective April 30, will not immediately 
reduce the quota. 
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By Mr. Caldwell: 

! 

Q. Any station which is not operating 12 hours a day by 
that time, will be reduced to a smaller-time assignment, will 
it not, than full time? 

Examiner Walker: I do not think you need to answer that, 
Mr. Ring. The general order speaks for itself. 

Mr. Caldwell: That is all, Mr. Examiner, j 

Examiner Walker: Are there any questions on behalf 
ofKPWF? j 

Mr. Alexander: Not in connection with KECA. 

Examiner Walker: Have you any questions, Mr. Guider? 

Mr. Guider: Yes. 

i 

Cross-examination in behalf of KFWB and KFVD. 

By Mr. Guider: ; 

Q. Mr. Ring, you testified to a change in; the quota and 
in the amount of units due to the State of California in 
1930 as distinguished from 1928. The only factor of change 
there in the determination of those units wasj the population 
of the State itself, is that right? A. The population 
73 of the State with respect to the population of the 
zone. 

Q. The other factors were constant in arriving at the 
determination of those units? A. Yes, sir. j 

Q. Do you happen to recall when the 19130 Census was 
reflected in a change in the quota figures? A. My first list 
made up based upon the 1930 population ifc dated July 1, 
1930. | 

Q. Before that time the quota units wefe computed on 
the basis of the 1928 calculation, is that right? A. Yes. 

j 

Mr. Guider: That is all. j 

Examiner Walker: Any questions, Mr. Newman? 

Mr. Newman: May I use Mr. Ring for (he purposes of 
my direct examination at this time? 

Examiner Walker: Is there any objection bv anv of coun- 
self 

I 

(No response.) 

i 

Further direct examination. 

i 

i 

i 

i 
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By Mr. Newman: 

Q. First of all, Mr. Ring, will you give us the quota figures 
as of today for the State of California, not for all channels, 
but as a whole? A. California is due 36.85 total units; total 
assigned, 38.53. 

Q. Now, for the Fifth Zone, Mr. Ring? A. The Fifth 
Zone is due a total of 80.00; assigned, 93.05. 

Q. In accordance with what you have already testified, 
if KPWF were deleted, you say the quota of Cali- 

74 fornia would be reduced by 2 units? A. Yes. 

Q. Would that, then, leave the State of California 
under-quota? A. Under-quota by .32 units. 

Q. What is the value of the increase in power asked for 
in this application, in terms of quota figures? A. .25 units. 

Q. Then, the State of California would still be under¬ 
quota, would it not? A. Yes. 

Q. However, the Fifth Zone is how many points over at 
present? A. 13.05 units. 

Q. Deducting the quota values for KPWF, and adding 
the quota value for this application, it would still be over¬ 
quota by several units, 'would it not? A. Yes. 

Q. Mr. Ring, with respect to the additional population 
which would be better served in the daytime by the grant¬ 
ing of this application, by how many miles would you say 
the radius of the good daytime service would be increased, 
first? A. I estimate, on a percentage basis, from 25 to 60 
per cent. On a mileage basis, probably the station now has 
a good range of 20 to 50 miles, daytime. 

Q. And that would be increased by as much as 25 to 50 
percent? A. Yes. 

75 Q. With respect to the population which would 
benefit by that increase, can you say whether or not 

they are receiving reasonably good radio service at pres¬ 
ent? A. The people of this area should receive good serv¬ 
ice from KFI, with 5 kilowatts, and KNX, with 5 kilowatts, 
both of which are on cleared channels, and with a power of 
twice the power requested by this applicant. 

Q. Any further stations? A. The station for which a 
construction permit is pending, KPWF, is assigned a tenta¬ 
tive power of from 5 to 10 kilowatts. If it were in opera¬ 
tion, it should give good service to the same area. 

Q. With Tespect to the Metropolitan District of Los An¬ 
geles, hovr many stations are now serving that area? A. I 
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have counted 20 stations now licensed to reader service in 
the Metropolitan Area. 

Q. Comparing that Metropolitan Area of. Los Angeles 
with any other metropolitan area in the United States, is 
there any such area which has as many broadcasting sta¬ 
tions giving service as that ? A. This area is considered by 
me to be one of the most congested areas in the entire 
United States. j 

Q. What do you mean by “congested”?! A. More sta¬ 
tions assigned thereto in reference to its population. 

Mr. Newman: That is all, I think. 

76 Cross-examination on behalf of the applicant. 

By Mr. Caldwell: j 

Q. Of those 20 stations in the Los Angeles area, there 
are at least four pairs dividing time, are there not? KELW 
and KTM; KMCS and KFSG; KGEF ahd KLBI; and 
KGK and KPSN? A. Yes. ! 

Q. Then there is one station not in operation, that you 
counted, KPWF. You counted that among the 20? A. Yes, 
sir. I counted that among the 20, and further stated that 
it was pending. j 

Q. You have also included one 100-watt station, KGFJ, 
and one 50-watt station, KPBC? A. What was the first 
one? 

Q. KGFJ, 100 watts. A. Yes; KGFJ is Included in the 
ones I mentioned. 

Q. And KPBC at Pasadena, with 50 watts? A. Yes, that 
was included. 

Q. You have also included several stations at Long 
Beach, some 20 miles away from Los Angeles? A. The Long 
Beach stations are included as being in the Metropolitan 
Area of Los Angeles. 

Q. And the station at Santa Monica, KTM, about 15 miles 
from Los Angeles? A. What were the call letters? 

Q. KTM, with its transmitter located atj Santa Monica, 
and its studio in Los Angeles? A. I hav^ KTM charged 
to Los Angeles. 

Q. Its transmitter is at Santa Monica, is if not? A. Yes; 
the transmitter is at Santa Monica.: The studio is 

77 charged to Los Angeles where, by law, the station 
is charged. 

i 

i 

i 

i 

i 

i 

i 
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Q. Mr. Ring, in your opinion which you have just given 
based on the Davis Amendment, do you recall anything to 
the effect that a station must be charged where a studio is 
located, as between cities in a State? 

Examiner Walker: The Davis Amendment speaks for 
itself. 

Mr. Caldwell: Perhaps it does. 

Bv Mr. Caldwell: 

Q. You said that the Fifth Zone is over-quota, Mr. Ring. 
If you take out the 40 cleared channels, taking into con- 
sideration onlv the other 50 channels, where vou have two 
or more stations operating on the same channel, and keep¬ 
ing in mind your mileage separation, should not the Fifth 
Zone be over-quota? 

Mr. Newman: I object to that. 

Examiner Walker: Objection sustained. 

Mr. Caldwell: I will rephrase that, Mr. Examiner. 

By Mr. Caldwell: 

Q. What I mean to say is that more stations could be 
placed per channel, observing the same mileage separations 
in the Fifth Zone, than in any other zone? A. Yes, that is 
quite true, and the quota units show that that zone is due 
26 regional assignments, and has 43.69, so that fact has 
been taken advantage of. 

Q. Has it been fully taken advantage of? A. It is my 
opinion that the zone is pretty well crowded with respect 
to interference on regional channels. 

Q. What is the area of the Fifth Zone, Air. Ring? 
78 A. I have the area of the Fifth Zone as being 1,786,- 

482 square miles. 

Q. You are not including Alaska or Hawaii in that, are 
you? A. I am including the entire Fifth Zone. 

Q. What is the area without Alaska and Hawaii? It is 
about 1,200,000 square miles, is it not? A. I will have to 
calculate it. (After calculation:) I rapidly calculate the 
area of the Fifth Zone, exclusive of Alaska and Hawaii, to 
be 1,189,149 square miles. 

Q. The Fifth Zone, on these channels where you have 
two or more stations in simultaneous operation, would ac¬ 
commodate as many of those stations as the First, Second 
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and Third Zones put together, and slightly more, would it 
not? A. When you say ‘ 4 accommodate,’’ that is rather a 
broad term. 

Q. Observing your mileage separations ahd principles 
upon which you base your quota system? A. jEach station 
is charged to the quota system by its assignment, inde¬ 
pendent of what other assignments may be on that chan¬ 
nel, with respect to the regional stations, but the area of 
these three zones mentioned may be approximately the 
same as the Fifth Zone, and therefore much grjeater mileage 
separation can be had with the same number of assign¬ 
ments. 

Q. If you had the whole map wiped clean of stations, 
and had 50 channels to play with, on which you were going 
to duplicate stations, two or more to a chanhel, you could 
put more stations in the Fifth Zone than you could put in 
an area equaling the total of the First, Second and 
79 Third Zones together, could you not? 

Mr. Newman: I object to that. We have decided where 
we are going to put the stations, and how many of them. 

Examiner Walker: I will permit the witness to answer 
the question. j 


The Witness: It might be possible to geometrically place 
the stations on the map, but certainly the stations, when 
we come to allocate them, must be allocated! economically, 
and the stations must be assigned to towns, land so forth. 
That has to be taken into consideration frond the practical 
standpoint. You are speaking hypothetically, and leaving 
out several of the fundamental and required principles. 

Bv Mr. Caldwell: I 

V 

I 

I 

Q. What are some of the fundamental and required prin¬ 
ciples, outside of the accidental location of cities capable 
of supporting broadcasting stations? A. The two most 
important considerations are the economic situation, with 
respect to the support; and the areas to b^ served; and 
next, the possibility of locating the stations themselves; 
also, whether or not they will all fall in the same location, 
and cannot be distributed over the area, ancj so forth. 

Q. All right. Taking all those things i*ito considera¬ 
tion, if you have the total area of the First, Second and 
Third Zones on one side, and the Fifth Zone on the other, 

i 7 



i 

I 
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could you put more stations in the Fifth Zone, taking those 
other things into consideration? A. Basing it on area alone, 
it might be possible, but not considering the other many 
and essential details. 

80 Q. Do you not have more applications submitted 
to the Commission from the Fifth Zone than are 

granted, by many times? 

Mr. Newman: I object to that. 

Examiner Walker: Objection sustained. 

Mr. Caldwell: I think I can close the examination with 
one question, Mr. Examiner. 

By Mr. Caldwell: 

Q. When you speak of all these economic factors they 
all relate directly or indirectly, do they not, to the popula¬ 
tion of the particular city, as to whether it is capable of 
supporting a station, or has enough people to deserve one, 
and all that? It can all be related to population? A. Pop¬ 
ulation, and the nature of the population. 

Q. What parts of the country are so different from other 
parts, as to their nature, that they either deserve more or 
less broadcasting service? A. If you look at the percent¬ 
age of population divided between the races in such States 
as South Carolina and Mississippi, you may be aware of 
the reason why those States have remained so badly under¬ 
quota. 

Q. You are speaking of those Zones. That is an added 
reason why the Third Zone should have less. Do you know 
of any reason why the Fifth Zone should have less, based 
upon the nature of the population? 

Mr. Newman: I object. It has not. 

Examiner Walker: Objection sustained. 

Mr. CaldVell: I offer to show by the witness that there 
is no reason. There is nothing in the nature of the popu¬ 
lation vrhich would make it entitled to less facilities 

81 in the Fifth Zone than elsewhere. 

Examiner Walker: You understand, of course, Mr. 
Caldwell, that you may insist upon his answering the ques¬ 
tion under an exception to my ruling. My sustaining the 
objection was not, however, upon the ground stated by 
counsel in making the objection. 
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Mr. Caldwell: I did not hear any grounds stated in the 
objection. What were they? 

Mr. Newman: I have forgotten what the question was 
now. 

Mr. Caldwell: I want to get the record straight on that. 

i 

By Mr. Caldwell: 


Q. Do you know of anything in the nature of the popula¬ 
tion in the Fifth Zone which would make it entitled to less, 
on that score, than any of the other zones? 

Is that the question you are objecting to? 

Mr. Newman. No, I shall not object to that. 

Examiner Walker: I have ruled on an objection to that 
question. If Mr. Caldwell desires to note his exception to 
my ruling, the witness may answer the question. 

Mr. Caldwell: I except to the ruling.! That is all. 
82 Mr. Newman: I have a few more questions, Mr. 

Examiner. 

Examiner Walker: Just a moment, Mr. Newman. Have 
the representatives of KPWF cross-examined this witness. 

Mr. Alexander: We have no questions of tjhis witness. 

Examiner Walker: Do you, Mr. Guider? 

Mr. Guider: I have one or two questions. 

Cross-examination on behalf of Stations KFWB and 
KFVD. 


By Mr. Guider: 

Q. Mr. Ring, you said that you felt that the opportunity 
to put a number of stations in the Fifth Zpne because of 
its being over and above the number you j could put in 
another zone had already been taken advantage of and 
that that factor w~as reflected by the large aihount that the 
zone was over its quota; is that correct? A. In that par¬ 
ticular type of channels that are duplicated, j 

Q. Is the First Zone over its quota? A. The First Zone 
in total units is under quota. 

Q. That is all I need, just that much. If ^ou wanted to, 
could you put as many stations in the First Zone as you 
have in the Fifth Zone and keep your interference no worse 
than it is now in the Fifth Zone? A. You could, observ¬ 
ing the same mileage separation, but with respect to inter¬ 
ference that is a matter that is above mileage separation 
alone and depends upon absorption factors. It is gen- 
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erally conceded that the absorption factors in the First 
Zone are rather high. Whether or not that will over- 

83 balance the difference in possibility of mileage sepa¬ 
ration I would not say without making further and 

extended study. 

Q. Let me ask you about a specific example. Take a 
regional channel and suppose that you had duplication in 
the Fifth Zone by the operation of a station in Seattle on 
the one hand and a station down in southern New Mexico on 
the other. Do you believe that any absorption in the First 
Zone, no matter how high it was, could overcome the differ¬ 
ence which would exist if you attempted to put those two 
stations in duplicate operation in the First Zone? Do you 
think the two factors would be comparable. A. On the 
basis of my opinion, to take a specific example, I know of 
the duplication of a 620 kilocycle in Portland and Phoenix, 
Arizona. I further have heard much about the interfer¬ 
ence between those stations. There is quite considerable 
distance between them. I know of duplications in the First 
Zone with far less mileage separation that do not contain 
any more interference than is experienced in that partic¬ 
ular case. So it would appear that it may be possible. 

Q. Would you say that that was an unusual case or an 
ordinary or a normal case? A. Well, what is unusual and 
what is ordinary is hard to say. Certainly the absorption 
and for that reason the propagation is materially different 
in the two cases. 

Q. Then you are willing to take the position, are you, Mr. 
King, that it is not necessarily easier to duplicate assign¬ 
ments in the Fifth Zone than it is in the First Zone? 

84 A. Generally speaking it probably is, but there are 
manv factors to be considered, and it is rather hard 

to make a curb judgment on that. 

Q. Generally speaking it probably is; is that your an¬ 
swer? A. Generally speaking it probably is. 

Mr. Guider: That is all. 

Recross-examination on behalf of applicant. 

By Mr. Caldwell: 

Q. Just one question on that situation in Portland and 
Phoenix. Isn’t it a fact, Mr. Ring, that those two stations 
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are located at less geographical separation than is recom¬ 
mended by your engineering division for nighttime opera¬ 
tion? That is all the interference is, isn’t it? A. The Port¬ 
land and Phoenix stations are separated by! 1050 miles, 
which is less than the recommended separation. 

Q. What is the recommended separation for a thousand- 
watt station in Portland and five hundred in Phoenix? A. 
The recommended separation between the five 'hundred and 
one kilowatt station for simultaneous night operation to 
prevent interference in the good service area under average 
conditions is 1050 miles, or appears just what the actual 
separation is. 

Now, the other case I had in mind on which the complaint 
of interference does not seem to be so extensive, is sepa¬ 
rated by a mileage of 190 miles. 

85 Recross-examination on behalf of Station- KFWB 
and KFVD. 

By Mr. Guider: 

Q. What was the frequency, Mr. Ping? A. Having a 
power of 250 and 500 watts on a frequency of 570 kilo¬ 
cycles. 

Q. So that the power is entirely different. You have five 
hundred and a thousand watts in the one cash and 250 and 
500 in another. A. About one-fifth of the mijeage separa¬ 
tion. 

Q. If you take it down to even lower figures^ suppose you 
have a 250 watt station and a 50 watt statibn, you could 
have them operate very close together with vehy little sepa¬ 
ration? A. The mileage separation of a 500 land 250 watt 
station, getting at a relative comparison, is 775 miles, over 
three times the actual separation, whereas the other case 
actually had the recommended separation. 

Q. But the recommended separations have been com¬ 
puted by the engineering division of the Federal Radio 
Commission; isn’t that true? A. Yes. 

Q. And interference which exists is not in the jurisdic¬ 
tion of the Federal Radio Commiss-on; isn’t that true? A. 
That is rather broad. 

Q. You don’t control the interference which exists by the 
operation of stations? That is the result of the laws of 
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physics and the art of radio itself; is that not true? A. 
Certainly any regulating body can do various things 

86 to control the interference. 

Q. Can you regulate the laws of physics? A. In¬ 
terference is not a thing beyond control. 

Q. Mr. Eing, I don’t want to beg the question with you, 
but I want to ask you for a definite answer. You regulate 
the operation of stations; that I understand. A. Yes. 

Q. But when a station is operating under any given set 
of conditions the Federal Eadio Commission hasn’t much 
control of what happens to the impulse that goes out on the 
air—that is true, isn’t it? A. The Federal Eadio Commis¬ 
sion, as I understand it—I don’t want to beg your question 
either—they regulate the frequency maintenance, which 
regulates the interference, and it further can regulate the 
antenna effects on which the propagation is dependent, and 
accordingly the interference. 

Q. Conceding that it has regulated all of those things and 
that some setup has been established on which stations are 
operating, once the impulse leaves the antenna the Eadio 
Commission has no jurisdiction over it; isn’t that true, no 
control? A. That is quite true, in my opinion. 

Eedireet examination on behalf of the Commission. 

By Mr. Newman: 

Q. Mr. Eing, have you the population figures for the 
Fifth Zone? A. Yes. 

87 Q. What are they approximately? A. I have the 
population of the Fifth Zone as being 12,312,182. 

Q. What is the population of the Fourth Zone? A. 
Fourth Zone, 27,050,921. 

Q. More than twice the Fifth? A. That is correct. 

Q. What is the population of the Third Zone? A. 28,- 
695,482. 

Q. What is the population of the Second Zone? A. 
27,894,568. 

Q. First Zone? A. 28,738,655. 

Q. Leaving out Alaska and Hawaii, what would the 
population of the Fifth Zone be roughly? A. 11,885,088. 

Q. Further, leaving out the population of the metropoli¬ 
tan area of Los Angeles, what would the population of the 
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I 

Fifth Zone be? A. I do not have before me the population 
of that area. 

Mr. Newman: Has it been approximated by witnesses at 
the hearings? 

Mr. Caldwell: Yes. We put it in evidence, and the popu¬ 
lation of Los Angeles County is roughly 2,100j000. 

i 

By Mr. Newman: 

Q. That would leave approximately 10,000,000 for the 
balance of the Fifth Zone? A. Leave approximately, 
9,700,000. | 

88 Q. What is the number of quota unitfe assigned to 
the Fifth Zone, Mr. Ring? A. 80 units.! 

Q. And the same number of units assigned the remain¬ 
ing four zones? A. Yes, sir. 

Q. Now, can you tell us point of quota unit! values what 
the stations serving the metropolitan area of Los Angeles 
makes up in number of units? A. I have the total quota 
units here as taken from the paper handed ito me as be¬ 
ing 20.75. 

Mr. Caldwell: I should explain, Mr. Ring and Mr. New¬ 
man, that that is taken from the list of broadcasting sta¬ 
tions and without knowledge of any peculiar Arrangements 
that might exist as to time division or anything of that sort 
that might add or detract from that, but I think it is correct. 

The Witness: I can add them up. 

Mr. Newman: If you think it is correct I will take your 
word for it. 

The Witness: I add them up hurriedly as being 20.03. 

By Mr. Newman: 

Q. And what percentage is that of the total allotted, 
roughly? A. That is approximately one-fourth of the total 
allotted to the Fifth Zone. 

Q. Or 25 per cent? A. Yes. ! 

Q. Then would it be correct to state that 10 per cent of 
the population of the Fifth Zone has ^5 per cent of 

89 the facilities allotted to it? 

Mr. Caldwell: I will give you the exact figures for the 
population as 2,208,492. That is just about 20 per cent. 
That is just Los Angeles County. It does not include Santa 
Ana, San Bernardino, and Ventura County. 
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A. On the basis of the figures given, I roughly estimate 
the population of Los Angeles County to be 1 8 V 2 per cent 
of the total of the Fifth Zone, inducing Alaska and Hawaii. 

By Mr. Newman: 

Q. And the Fifth Zone, you say that area has in unit 
values of stations 25 per cent of the total allotted to that 
zone? A. Yes. 

Q. Now, Mr. Ring, what did you say were the prime 
factors to be considered in determining units allotted to 
any particular locality? A. Well, the units allotted to any 
locality is- 

Q. Population primarily? A. Population is one of the 
important factors determining the support of any broad¬ 
casting station. 

Q. Is area another determining factor? A. To some ex¬ 
tent, yes. 

Q. What is the area of the Fifth Zone, Mr. Ring, ex¬ 
clusive of Alaska and Hawaii? A. Exclusive of Alaska 
and Hawaii, I have the area of the Fifth Zone as being 
1,189,149 square miles. 

Q. Now the area of the Fourth Zone? A. The area of 
the Fourth Zone I have as being 567,460 square 
90 miles. 

Q. Half as large as the Fifth Zone? A. Approxi¬ 
mately half the area. 

Q. Is the Fifth Zone the largest zone in point of square 
miles? A. Yes. 

Q. The Fourth the next largest? A. Third is the next 
largest. 

Q. What is the area of the Third? A. Third is 780,027 
square miles. 

Q. A little over half as large as the Fifth? I believe 
that is all, Mr. Ring. 

R-ecross-examination on behalf of applicant. 

By Mr. Caldwell: 

Q. Mr. Ring, the Fourth Zone is more over quota than 
the Fifth Zone, is it not? A. Yes. 

Q. What are the total units in the Fourth Zone? A. 
Total units assigned the Fourth Zone is 101.61 units. 




FEDERAL RADIO COMMISSION. 



Q. When you speak about some of these ; stations that 
are getting along at such distances as 190 tniles, it may 
well be that they haven't any of the punk apparatus, may 
it not! You do not know that the apparatus, is as efficient 
as used in the case of the two stations that you cited! 

Mr. Newman: It is safe to assume that the apparatus 
of all these stations are efficient, Mr. Exankiner, or they 
would not be licensed. So, since it is guesswork, 
91 there is no use to go into it. 

Mr. Caldwell: Well, the Commission would not 
take any proceedings under General Order 97. 

A. And, further, I saw curves taken on one of the sta¬ 
tions mentioned which showed the propagation for a short 
distance to be very good. 


By Mr. Caldwell: 

Q. Which station was that! A. WMCA. I 
Q. New York City! A. Yes. j 

Q. You have also got a condition of absorption there 
from high steel buildings, have you not! A. The curves 
taken out for about seventy miles from this!station in the 
one direction gave exactly the same figure^ that I have 
for the national average. 

Q. But they did not give that in the otl^er directions! 
A. This was the only direction that I saw the field strength 
data taken. 

Mr. Caldwell: That is all. i 

Mr. Newman: May I ask if the area of Los Angeles 
County which we are using synonymously with the metro¬ 
politan area of Los Angeles has been put in the record. 
Mr. Caldwell: Yes, it was. 

Mr. Guider: Yes, it was, Exhibit 5. 

Mr. Newman: What was it! 

Mr. Caldwell: It is a little over 4,000 square miles, 4,100, 
I think. 

Mr. Newman: That is all. i 

i 

92 Examiner Walker: Any further questions of this 
witness! Witness excused. 

Do you have anything further to offer, Mr. Caldwell! 
Mr. Caldwell: No, I have no further witnesses. 

5—5445a ! 
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Examiner Walker: Do you have anything further, Mr. 
Newman? 

Mr. Newman: Nothing, Mr. Examiner. 

Examiner Walker: Anything to be offered on behalf of 
KPWF? 

Mr. Beardsley: I think not with reference to this pres¬ 
ent application. 

Examiner Walker: Anything on behalf of KFWB or 
KFVD? 

Mr. Guider: No, sir. 

Examiner Walker: Then this case is submitted. 

I think we might as well recess at this time until 1:30 
rather than start the next hearing and recess at 12:30. 

Mr. Fisher: Mr. Examiner, do I understand the next 
hearing is—I haven’t that docket- 

Examiner Walker: KPWF W6XAL. That will be fob 
lowed by Docket 1142, Pioneer Mercantile Company. 

Mr. Fisher: I presume that the same parties here will 
be back as respondents in these other cases. If not, I just 
want to call the Court’s attention and have you think it 
over during recess, to the advisability of combining and 
consolidating all three of these cases. They seem so in¬ 
terrelated now, having heard the first case, and I think 
for part of those facilities that they are taking away from 
one of the other applicants; I don’t see hardly how the 
Examiner’s ! decision can be rendered without basing it 
somewhat upon the other hearings. I want to make 
93 that as a suggestion, and I think it will be much 
better for the Examiner’s decision if the three 
broadcasting stations’ applications were united. 

Mr. Caldwell: That is substantially what has happened. 
I have no objection. 

Mr. Fisher: That is practically what is happening. 

Mr. Caldwell: Just assume we are not waiving our other 
points. 

Mr. Fisher: No, you are not waiving your other points. 
I think it would be better for the Examiner’s decision if 
it were based on all three cases before him. The last case 
is solely and entirely for those facilities. Isn’t that cor¬ 
rect ? 

Mr. Beardsley: That is my understanding. That is cor¬ 
rect. 
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FINANCIAL STATEMENT OF EARL 0. ANTHONY, INC. AS OF JANUARY 1, 1931. 


ASSETS 

Gath on hand, in Banks and at Factories 

Stocks and Bonds at coBt 

.(Market value January 1st, 1931, $445,435.00) 

Accounts Receivable—Customers 

(Analysis) Current Month 
30 day8 old 
60 days old 
Over 60 days old 

Accounts Receivable—C.O.D. Shipments Outstanding 


99,005.74 

8,807.04 

5,833.99 


Notes Receivable—Not Due (Secured by Lease Contracts and) 98,892.19 
Rotes Receivable—Past Due(Inusrence In excess of emOutdae) 241.09 
Notes Receivable—Secured by Mortgage 120.092.90 


Inventory Assets at Oosti 

Nee Cara 
Used Cars 
New Farts 
New Merchandise 
Work In Process 

Leo8 Reserve for Depreciation 
Rat Inventory Assets 

Real Estate and Buildings 

Special Real Estate 

Less Reserve for Depreciation on Buildings 

Equipment used In operation of three stores 
(Furniture, Machinery, Tools, etc.) 

Less Reserve for Depreciation 

Broadcasting Equipment—Radio Stations KFX A KECA 
Less Reserve for Depreciation 

Broadcasting Studio, Bldg. A Furnishings KFI & KECA 
Less Reserve for Depreciation 

Surrender Value Life Insurance 

Factory Claims—Good 

Patents 


1,230,780.93 

126,990.58 

66.624.29 

30.898.29 


1,608,994.88 


2,198,191.24 


2,472,500.3 2 


151,690.16 


235,845.47 


61,923,30 


$ 272,156.98 
244,888.81 


120,397.32 


176.51 


219,226.18 


1,460,789.68 


3,310,513.40 


59,363.38 


148,813.39 


37,078.65 

15,415.40 

36,327.37 


1.00 


Deferred Assetst 
Deferred Insurance 
Deferred Advertising 
Deferred Taxos 
Deferred Stationery 
Deferred Alterations 


Deferred Demonstrating and Delivery . » 

(Company vehicles in use—Depreciated monthly; 

tforaortlsed Bond Premium ^ 

Intangible Assets—Oood Will, Agency Contracts, etc. 

Total Assets 


8,978.45 

858.66 

667.24 

7,572.18 

6,327.13 

6,737.91 


cq, 341^48 
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LIABILITIES 


Amounts Payable— Current Month $ 

106,721.89 


Accounts Payable—Cost oners _ 

(Credit Memos in process of adjustment) 


$ 111.774.72 

Votes Payable—Open Loans 

100.000.00 


Votes Payable _ 

(Secured by Warehouse Beceipts on Ve« Cars) 

671.SS3.30 

771,553.30 

•A" Bonds 

(Sold to employees only* and bearing 8# interest) 

44,800.00 

# 

Less Unpaid Subscriptions _ 

_2*i7.Q .£& 

42,329.42 

71rst Mortgage Qold Bonds 

(Payable Dec. 1st* 1942* and bearing 6$ interest; 
secured by. first Mortgage on Beal Estate and 

Buildings) 


1,124,000.00 

Oostoaers' Deposits 

(Advance payments by customers on cars ordered 
- hut not delivered) 

43,913.96 


Dealers 1 Deposits—(To Quarantee Agency bontracts) _ 


75,554.71 

Deserve for federal Taxes 


42,592.52 

Unpaid Employees' Bonus 

(Earned in 1930, but not payablo until 1931) 


17,533.28 

Beserve for Discount on Salesmen's Demonstrators 
(Discount to salesmen withheld 90 days) 


9,756.56 

Accrued Interest 

(On first Mortgage Bonds—Payable June 1st, 1931) 

5,620.00 


Accrued Miscellaneous Expenses _ 

1.290.75 

6,910.75 

Debenture Bonds 

(Bearing interest, due Dee. 31st, 1934, and 

subservient to all other obligations) 


340.000.00 

Capital 


1,500,000.00 

Surplus 

Total Liabilities 


$5,594,488.61 
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Mr. Fisher: I cannot see how from the Commission’s 
standpoint, of course, we could object to the granting of 
any facilities here unless that was taken away. 

Examiner Walker: They seem to be much inter-related, 
Mr. Fisher. Suppose you make that in the form of a for¬ 
mal motion at the end of the recess. We will recess 
until 1:30. 

■ 

(Whereupon, the case was submitted and the hearing 
concluded.) 

i 

(Here follows Applicant’s Exhibit No. 1, jside folios 94 

and 95.) 
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Appl. Exhibit 2. 

Hart, Dice & Carlson, Official Reporters. 

Apr. 8,1931. | 

Introduced at Hearing Before Federal Radijo Commission. 
Federal Radio Commission, Washington, D. C. 

File No. 5-P-B-1466. 

i 

In re Application of Pacific Development Radio Co. 
Dated June 13, 1930. For Construction Permit. 


Present assignment. Requested assignment. 

Frequency. 1430 kc. No change. 

Power. 1 kw. 1 kw.;;2Vo kw., LS. 


Hours of operation .. . Unlimited No change. 

i 

Affidavit of R. M. Moore. ! 

j 

i 

State of California, 

County of Los Angeles , ss: 

R. M. Moore, being first duly sworn, deposes and says: 
That at all times herein mentioned he was and now is a 
citizen of the United States, a resident of the City of Los 
Angeles, County of Los Angeles, State of California, over 
the age of twenty-one years, and employed! by Pacific De¬ 
velopment Radio Co., a corporation, which corporation 


i 

i 
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owns and operates Radio Broadcasting Station KECA in 
the City of Los Angeles, aforesaid. 

That affiant as such employee of Pacific Development 
Radio Co. has conducted a series of tests for the purpose 
of ascertaining the effectiveness of reception of Radio Sta¬ 
tion KECA at Riverside, California, a distance of 54 miles 
from the City of Los Angeles; that the said tests were 
made with the following apparatus, to-wit, three different 
antennae, which will be referred to as No. 1, No. 2 and No. 
3. No. 1 antenna was equivalent to the average antennae 
used in the locality of Riverside, California and was 
97 about 100 ft. long, 30 ft. high, with a 40 ft. lead in. 

No. 2 was about 400 ft. long, 20 ft. high, with a 30 ft. 
lead in. The far end of said antenna was grounded and 
was extended in such direction that said antenna pointed 

directlv from the receiver used bv affiant toward the trans- 

•/ •/ 

mitting station of KECA. No. 3 was a horizontal tuned 
doublet about 40 ft. high and 50 ft. long, insulated in the 
middle with two 50 ft. lead in wires transposed every 4 ft.; 
this antenna was tuned by variometers and was inductive 
coupled to the receiver. 

The ground used in said tests consisted of two 4 ft. ground 
rods driven into the ground for their full length. A ground 
lead about 5 ft. long was used. 

The receiver used in said tests was a Philco Model 96. 

With the receiving equipment and apparatus above re¬ 
ferred to, and on July 28, 1930, the volume of signals 
received from KECA was verv low with bad fading and 
reception was poor. On July 29, 1930, from the hour of 
noon until 5 p. m. of said day, using the same apparatus 
and equipment the volume of signals received from KECA 
was very low with a high noise level, making reception ex¬ 
tremely unsatisfactory. 

On July 30, 1930, using the same apparatus and equip¬ 
ment, signals received from KECA were very weak at 3 
o’clock in the afternoon of said day and reception was ex¬ 
tremely unsatisfactory. 

Affiant made similar tests with the same receiving ap¬ 
paratus and equipment on July 31, 1930, August 1, 1930, 
and August 2, 1930 at various hours during each of said 
dates, and upon each occasion affiant found the received 
signals very low and weak, observed continual fading with 
high noise level and reception of signals from KECA on 



FEDERAL RADIO COMMISSION 


69 


each of said dates and at various times during said dates 
was altogether unsatisfactory, weak and inadequate. 

That as a result of tests above set forth and other tests 
and reports of tests made to affiant, affiant states 

98 that the present power of 1 KW assigned to Radio 
Station KECA is entirely inadequate land insufficient 

to provide satisfactory service to the area| within a com¬ 
paratively short distance from the City of Los Angeles. 
That the whole of said area is entirely dependent upon 
broadcasting stations operating in the City of Los Angeles 
for its radio service and reception and that the City of 
Riverside, California, is practically entirely dependent upon 
such broadcasting stations for radio servic^ and reception 
and that it is necessarv, to enable said Radio Station KECA 
to serve said area, that the power assignment to said sta¬ 
tion be increased to not less than — KW. 

R. | M. MOORE. 

Subscribed and sworn to before me this 17th day of 
March, 1931. 

[Seal of N. P. Moerdyke, Notary Public, Los Angeles 

Co., Cal.] | 

N. P. MOERDYKE, 

i 7 

Notary Public in and for the County 

of Los Angeles, State Of California. 

■ ’ I 

99 Docket No. 1110. 

Appl. Exhibit 3. 

I 

i 

Hart, Dice & Carlson, Official Reporters. 

Apr. 8, 1931. 

i 

Introduced at Hearing Before Federal Rac|io Commission. 
Federal Radio Commission, Washington, D. C. 

File No. 5-P-B-1466. j 

i 

In re Application of Pacific Development Radio Co. 
Dated June 13, 1930. For Construction Permit. 

Present assignment. Requested assignment. 


Frequency . 1430 kc. No change. 

Power . 1 kw. 1 kw., 2% kw., LS. 


Hours of operation ... Unlimited No change. 
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Affidavit of C. W. Mason. 

State of California, 

County of Los Angeles, ss: 

C. W. Mason, being first duly sworn, deposes and says: 

That at all times herein mentioned he was and now is a 
citizen of the United States, a resident of the City of Los 
Angeles, County of Los Angeles, State of California, and 
over the age of twenty-one years; that at all times herein 
mentioned he was and now is an employee, to-wit, the Chief 
Engineer for Pacific Development Radio Co., a corporation, 
which corporation owns and operates Radio Station KECA 
in the City of Los Angeles, aforesaid. 

That as such Chief Engineer affiant has conducted a series 
of tests for the purpose of ascertaining the effectiveness 
of reception of Radio Station KECA at various points and 
localities in the Southern portion of the State of Califor¬ 
nia. That in making said tests affiant used a Western 
Electric Company superheterodyne receiving set of the 
type known as 4-D with a head set and a Weston rectifier 
type of micro-ammeter in the output stage of said receiv¬ 
ing set for the purpose of checking the audio signal re- 
ceived. 

100 That on or about the 9th day of March, 1931, affi¬ 
ant set up the said receiving set and testing appara¬ 
tus and placed the same in operation in the City of Mon¬ 
rovia, California at a point approximately 19 miles in an 
air line from transmitter KECA in the City of Los Angeles, 
and made a test of reception of signals from Station KECA; 
that during the period from 10:20 a. m. to 10:41 a. m. of 
said day the gain of the receiver was set at maximum and 
■with this setting an average deflection of 40 micro-amperes 
was obtained with peaks of 120 micro-amperes; that on the 
head set attached to the output stage of said receiver fair 
volume was obtained with no noise. 

That on the same day affiant set up the same testing ap¬ 
paratus at Claremont, California, a distance of 34 miles 
from the City of Los Angeles; that during a period from 
11:33 a. m. to 11:50 a. m. of said day with said testing 
apparatus in operation tuned to the signals of KECA no 
deflection was noted on the micro-ammeter and on the head 
set the volume of said signals was very low and could not 
be considered as a satisfactory signal. 
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That on the same day affiant set up and placed in opera¬ 
tion the same receiving and testing apparatus at Pomona, 
California, a distance of approximately 31 miles air line 
from the City of Los Angeles; that during the period 
elapsed between 12:02 p. m. and 12:17 p. m. of said day and 
at said location no deflection whatsoever was noted on the 
micro-ammeter attached to said receiving set and the sig¬ 
nals received from Station KECA were bafely audible in 
the head set. In the test above set forth ahd in all other 
tests described in this affidavit affiant used;the maximum 
gain on said receiving set. 

That on the same day affiant set up said: receiving and 
testing apparatus and placed the same in operation at two 
points in the City of San Bernardino, California, approxi¬ 
mately 58 miles air line distant from the C^ty of Los An¬ 
geles, and made tests of reception from KECA at 
101 both of said points. The first of said points was in 
a well settled residential district in the said City of 
San Bernardino and at said point no signal Whatever could 
be detected on said receiving set and testing apparatus; 
and at that point the noise level was high akid would have 
required a strong signal from any broadcasting station to 
overcome it. At the second point in said City of San 
Bernardino, which was in a sparsely settled residential 
district, signals received from KECA were so weak that 
some time was required before affiant was certain that the 
barely audible signals received were from Station KECA 
and that the signal received at this point from Station 
KECA was entirely inadequate for reception in such lo¬ 
cality. 

That on March 26, 1930, affiant set up and placed in op¬ 
eration the same receiving and testing apparatus as above 
described in the City of Long Beach, California, approxi¬ 
mately 19 miles air line from the City of Los Angeles; that 
at said time and place the signal received from Station 
KECA was so barely audible that it was entirely inadequate 
for satisfactory reception and that cross-talk was expe¬ 
rienced from the local Station KGER in Long Beach, Cali¬ 
fornia operating on 1360 kilocycles; that on the same day 
affiant set up and placed in operation the game receiving 
and testing apparatus in a suburb of Los Angeles, known 
as San Pedro, approximately 21 miles air! line from the 
City of Los Angeles; that at said time and place the sig- 
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nals received from Station KECA could be heard, but with 
very low volume. On the same day affiant visited a radio 
store at San Pedro which store was located outside of the 
business district of said town, where a new model Atwater- 
Kent receiver was in operation, and that affiant attempted 
to bring* in signals from Station KECA on said Atwater- 
Kent receiver but that such signals could not be received 
on such receiver. 

That on the 29th day of March, 1930, affiant attempted to 
bring in signals from Station KECA in the City of 
102 Santa Ana, Calif., approximately 30 miles from the 
City of Los Angeles, on a new model Bosch receiver, 
but that the signals received were entirely inadequate for 
satisfactory reception. 

That as the result of tests above set forth, and other tests 
and reports of tests made to affiant, affiant states that the 
present power of 1 KW assigned to the Radio Station 
KECA is entirely inadequate and insufficient io provide 
satisfactory service to the localities above specified and to 
many other localities within comparatively short distances 
from the City of Los Angeles; that the localities hereinbe¬ 
fore described were dependent entirely upon broadcasting 
stations operating in the City of Los Angeles for their radio 
service and reception and that such localities and many 
others within a reasonable distance from the City of Los 
Angeles are not and cannot be properly served by Radio 
Station KECA upon this present assignment of power and 
that it is necessary to enable said Radio Station KECA to 
serve this area that the power assignment to said Station 
be increased to not less than — KW. 

C. W. MASON. 

Subscribed and sworn to before me this 16th dav of 
March, 1931. 

[Seal of N. P. Moerdvke, Notarv Public, Los Angeles 

Co., Cal.] 

N. P. MOERDYKE, 

Notary Public in and for the County 

of Los Angeles, State of California. 
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103 In the Court of Appeals of the District;of Columbia. 

No. 5445. ; 

I 

Pacific Development Company (Station; KECA) 

; 

v. ! 

i 

i 

Federal Radio Commission. 

i 

j 

Stipulation of Counsel. 

Whereas, at the hearing of the above-dntitled cause 
(docket No. 1110) before the Federal Radio! Commission, 
the records in two other causes (docket No. 1112, applica¬ 
tions of Pacific Western Federation, Ltd., for modification 
of construction permits, and docket No. 1142, application of 
Pioneer Mercantile Company for construction! permit) were 
consolidated with the record in said cause; pursuant to 
stipulation of the parties, and 
Whereas, on June 26, 1931, the Commission decided said 
docket No. 1112 and filed its “ Statement of Fhcts, Grounds 
for Decision, and Order’’ in said case, and j 

Whereas, on June 2, 1931, the examiner submitted his re¬ 
port and recommendation in said docket, No. 1|142 (said case 
as yet not having been decided by the Commission), and 
Whereas, the facts developed upon the hearing of said 
docket cases (No. 1112 and No. 1142), in so f^r as they are 
relevant and material to the issues presented pn this appeal, 
are adequately stated in the said “Statement of Facts, 
Grounds for Decision, and Order” of the Commission in 
docket No. 1112, and the said examiner’s report in docket 
No. 1142, and 

104 Whereas, the transcripts of evidence taken upon 
the hearing in each of said cases (docket No. 1112 

and docket No. 1142) are voluminous, contain much irrele¬ 
vant and immaterial matter, and, if printed in full as a part 
of the record in the above-entitled cause, would unneces¬ 
sarily encumber and enlarge said record: 

It is therefore stipulated and agreed by and between Louis 
G. Caldwell, counsel for Pacific Development; Company, ap¬ 
pellant, and Ben S. Fisher, Acting General Counsel for the 
Federal Radio Commission, appellee: 

1. That the Commission’s “Statement of Ifacts, Grounds 
for Decision, and Order” in docket No. 1112, a full, true, 
and correct copy of which is marked “Exhibit A”, appended 
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hereto, and by reference made a part of this stipulation, 
be substituted for the transcript of evidence taken upon the 
hearing- of said applications before the Federal Radio Com¬ 
mission and filed with the Court of Appeals of the District 
of Columbia as a part of the record in the above-entitled 
cause in lieu of said transcript of evidence; 

2. That the report of the examiner in docket No. 1142, a 
full, true, and correct copy of which is marked “Exhibit 
B”, appended hereto, and by reference made a part of this 
stipulation, be substituted for the transcript of evidence 
taken upon tlie hearing of said application before the Fed¬ 
eral Radio Commission and filed with the Court of Appeals 
of the District of Columbia as a part of the record in the 
above-entitled cause in lieu of said transcript of evidence; 
3. That in so far as they are relevant and material 

105 to the disposition and decision of the above-entitled 
cause, it is agreed that the facts stated in the Com¬ 
mission’s “Statement of Facts, Grounds for Decision, and 
Order” in dbcket No. 1112 (Exhibit A) and the report of 
the examiner in docket No. 1142 (Exhibit B), are accurately 
and correctly stated. 

LOUIS G. CALDWELL, 

1 LOUIS G. CALDWELL, 

Attorney for Pacific Development Company, Appellant. 

BEN S. FISHER, 

BEN S. FISHER, 

Acting General Counsel, Federal Radio Commission. 
Dated Julv 29,1931. 

106 Exhibit A. 

Federal Radio Commission, Washington, D. C. 

4967. 

Docket No. 1112. 

In re Application of Pacific Western Broadcasting Fed¬ 
eration, Ltd. (Stations KPWF and W6XAL), Pasa¬ 
dena, California, for Modification of Construction Per¬ 
mits. 

Statement of Facts, Grounds for Decision, and Order of the 

Commission. 

Preliminary Statement and the Issues. 

* 

This proceeding arose upon applications filed by Pacific 
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Western Broadcasting Federation, Ltd., for modification of 
construction permits previously granted andussued to it. 

The first of said permits was granted November 16, 1928, 
and authorized said company to construct a radio broad¬ 
casting station transmitter near Westminster, Orange 
County, California, to operate, when constructed, on the 
frequency 1490 kilocycles, the power of the station to be de¬ 
termined at the time a license issued after completion of 
construction. The call letters KPWF were assigned to this 
station and it was provided in the construction permit that 
construction should be commenced at once and completed 
by December 31, 1929. [ 

An application to modify said permit by Extending the 
date for completion of construction to Deceniiber 31, 1930, 
was received by the Commission on Decendber 30, 1929. 
Thereafter, on January 11,1930, modified perijait was issued 
requiring completion of the station by March |31, 1930. 

A further application for modification of the permit by 
extending the date for completion to December 31,1930, was 
received by the Commission on March 25, 1930, and on 
April 14, 1930, a modified permit was issued jwhereby com¬ 
pletion of the station was required by July 13, 1930. 

On July 3,1930, the Commission received tile third appli¬ 
cation for modification of the permit, requesting that the 
date for completion of the station be fixed asj December 31, 
1930. The Commission, not being satisfied tliat applicant’s 
failure to complete the construction of the station between 
November 16, 1928 and July 13, 1930, w^as due to causes be¬ 
yond its control, designated the application for hearing. 
At the hearing the application was amended to request an 
extension to December 15, 1931. j 
107 Subsequent to the granting of the aforementioned 
broadcasting station construction permit, applicant 
filed with the Commission an application fcir authority to 
construct a short wave relay broadcasting station. A hear¬ 
ing was held by the Commission on May 7, 1929, at which 
time applicant assured the Commission that! the broadcast¬ 
ing station would be completed within the terms of the first 
construction permit, and thereafter, on May 18, 1929, pur¬ 
suant to a finding that public interest, convenience, and 
necessity would be served by granting the application, a 
permit was issued to applicant authorizing the construction 
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of a 15 kilowatt experimental relay broadcasting station 
(call letters W6XAL) to operate on the frequencies of 6080, 
15250, and 21500 kilocycles. Said permit required that con¬ 
struction be commenced immediatelv and completed by July 
31, 1930. 

On July 8, 1930, the Commission received an application 
for modification of the last-mentioned permit by extending 
the date for completion of construction to December 31, 

1930. The Commission, not being satisfied that failure to 
complete construction of the station within the time fixed 
by the original permit was due to causes beyond the control 
of the applicant, designated this application for hearing. 
At the time of hearing this application was amended to re¬ 
quest an extension until February 15,1932. 

By notice to the applicant, January 8, 1931, was fixed as 
the date upon which both applications for modification of 
construction permits would be heard. At the request of the 
applicant, the hearing date was postponed to March 17 r 

1931, and again at the applicant’s request to April 8, 1931. 
Examiner Walker heard both of these applications on April 
8, 9, and 10,1931, and on May 18, 1931, submitted his report 
recommending the denial of both of said applications. Ex¬ 
ceptions to the examiner’s report were duly filed. 

The question arising on both of these applications is sub¬ 
stantially this: Is the failure to complete construction of 
the two stations authorized by the construction permits due 
to causes beyond the control of the applicant and if not, are 
there any facts and circumstances which will justify the 
Commission in granting a further extension of the time in 
which to construct these stations? 

Statement of Facts. 

The original construction permits and each modification 
thereof provided, in accordance with the requirements of 
Section 21 of the Radio Act of 1927 (44 Stat. 1162), that the 
permits would be automatically forfeited if the station was 
not ready for operation within the time specified, unless 
completion of construction was prevented by causes beyond 
the control of the grantee. Likewise, each application for 
modification represented to the Commission that causes be¬ 
yond the control of the grantee had been responsible for 
applicant’s failure to complete the stations. 
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In the original application for authority to construct the 
broadcasting station, the applicant, under oathj represented 
to the Commission that “ Adequate financial resources will 
be provided so as to guarantee the effective accomplishment 
of the tasks assumed/ ’ i. e., the construction and operation 
of the proposed station. The Executive Manager of the 
applicant, at the hearing of May 7, 1920, testified as 
108 a witness, under oath, in response to a question from 
a member of the Federal Radio Commission, that the 
applicant could finance the proposed relay broadcasting 
station and would have the monev available when needed. 

A minimum of $500,000 is necessary for the purpose of 
carrying into effect initially the applicant’s project. It now 
appears that the applicant is entirely dependent upon 
philanthropic contributions to finance the construction and 
operation of the proposed stations. Although the greater 
efforts of the applicant since the original construction per¬ 
mits were granted has been devoted to the Solicitation of 
funds and the “cultivation of philanthropic sources,” it has 
in cash no part of the minimum sum necessary! to commence 
construction. Gross W. Alexander, Executive Manager of 
the applicant, testified that several written pledges, condi¬ 
tioned upon the securing of additional subscriptions to make 
up the sum of $500,000, had been received and were in the 
hands of the applicant, and agreed to file copies of such 
pledges as a part of the record within three weeks from the 
date of hearing. This, the applicant has failed to do, sub¬ 
mitting in lieu thereof a letter which repeat^ in substance 
the representations made at the hearing. 

Applicant has neither purchased nor leased land upon 
which to locate the transmitters, nor has any agreement 
been entered into for the purchase or lease of a location. 
The actual construction of the stations has not been started. 
The money expended by the applicant to datp is negligible 
in comparison with the size of the project, and had been 
used almost entirelv in an effort to secure fluids. It will be 
noted that the statement of receipts and disbursements filed 
in this case sets forth as disbursements looking to the estab¬ 
lishment of Stations KPWF and W6XAL, tide cost of Sta- 
tion KREG, which, while licensed to the applicant as owner 
thereof, is shown by the testimony of Mr. Alexander to have 
been purchased with funds furnished by the I secretary and 
a director of applicant corporation for that specific purpose, 
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and is now operated as a second-rate commercial station 
by the aforementioned director, who is also publisher of a 
newspaper. Furthermore, the statement lists as obliga¬ 
tions of the applicant, items of research expense, architects’ 
fees and other items which are payable by applicant only in 
the event the proposed stations are actually erected. 

The Exceptions. 

The exceptions to the examiner’s report are for the most 
part directed to the inferences and conclusions drawn by 
the examiner from the facts in evidence and certain alleged 
procedural irregularities. Our conclusions are not mate¬ 
rially different and the procedural irregularities, if any, are 
certainly not substantial. 

The contention is made that because of the character, 
ideals, aims, and aspirations of the applicant, a non-profit 
corporation which plans to broadcast educational and cub 
tural programs, it should receive special consideration. 
This contention is without merit on this record. In the first 
place, the record affirmatively shows that the applicant has 
alreadv received the fullest consideration and that exten- 

mi 

sions of time have been granted where, under the facts, the 
Commission would have been fully justified in denying the 
same. In the second place, the standard of public interest, 
convenience, and necessity provided by the statute 
109 for the guidance of the Commission is applicable to 
all stations and applicants alike. The operation of a 
radio station is a business impressed with a public interest 
(KFKB Broadcasting Association, Inc. v. Federal Radio 
Commission, 47 F. (2d) 670), and the interest of the public 
must be the paramount consideration. Radio facilities are 
•extremely limited and in this case the delay of the appli¬ 
cant has held idle for an unreasonable length of time the 
facilities designated in the construction permit and pre¬ 
cluded the use thereof by other applicants who are in a 
position to serve the public. 

Grounds for Decision. 

On the record in this case the Commission is of the opinion 
and so finds: (1) That the applicant is financially unable 
to construct and operate the proposed stations or either 
of them; (2) that applicant has already been allowed ample 
time in which to construct and place said stations in opera- 
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tion; (3) that there is no assurance that the applicant will 

be able to secure the financial assistance necessary to con- 

* 

struction and operation of said stations within ;a reasonable 
length of time; (4) that the reason advanced by applicant 
for failure to construct said stations, namely!: the lack of 
financial resources, is not a cause beyond the control of the 
applicant (grantee) within the meaning of Section 21 of 
the Radio Act of 1927; (5) that no cause or circumstance 
exists which would justify the Commission in further ex¬ 
tending the time for the construction of said stations or 
either of them; (6) that public interest, convenience, or nec¬ 
essity Would not be served by the granting of said applica¬ 
tions or either of them. 

i 

i 

i 

Order. 

i 

i 

Upon consideration of the evidence in this case, of the 
examiner’s report, and the exceptions thereof! it is accord¬ 
ingly ordered: (1) That the exceptions to thje examiner’s 
report be and the same are hereby overruled j (2) that the 
application for modification of construction permit filed by 
Pacific Western Broadcasting Federation, Ltd., seeking to 
extend the time for constructing Station KPWF be and the 
same is hereby denied; (3) that the application for modifica¬ 
tion of construction permit filed by Pacific Western Broad¬ 
casting Federation, Ltd., seeking to extend the! time for con¬ 
structing Station W6XAL be and the same is hereby denied. 

Filed June 26 1931. ! 

7 

110 Exhibit B. 

I 

Examiner 7 s Report No. 180. 

Federal Radio Commission, Washingtoii, D. C. 

4768. j 

Docket No. 1142. j 

In re Application of Pioneer Mercantile Col, Bakersfield, 
California, for Construction Permit. Assignment Re¬ 
quested: Frequency, 1490 kc.; Power, 5 KW.; Hours of 
Operation, Unlimited. j 

i 

! 

i 


i 
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This report is not final but is subject to approval, modifi¬ 
cation or rejection by the Commission. The parties to the 
proceedings have fifteen days, with the exception of those 
from the Fifth Zone who have twenty days, in which to file 
objections or exceptions, if any, to the report. 

Hearing on the above-entitled matter was held April 8, 
10, and 11, 1931. 

John Lewis Smith and Edward E. Freeman appeared for 
applicant. 

Louis G. Caldwell appeared for Station KECA. 

John Beardsley and Gross W. Alexander appeared for 
Pacific-Western Broadcasting Federation, Ltd. 

Howard W. Vesey appeared for Station IvLX. 

Frank 1). Scott appeared for Station KSMR. 

Ben S. Fisher and Hobart Newman appeared for the Com 
mission. 

The applicant seeks authority to construct a new station 
at Bakersfield, California, to use the operating assignment 
now held by the Pacific-Western Broadcasting Federation, 
Ltd., under a construction permit issued November 16,1928 
and extended from time to time. An application for modify 
cation of this permit to grant additional time for the con¬ 
struction of the station is the basis of Examiner’s Eeport 
No. 171, submitted May 18, 1931, Docket No. 1112, wherein 
it was recommended that the application be denied. 
Ill The present applicant, Pioneer Mercantile Com¬ 
pany, is a corporation, organized and operating under 
the laws of the State of California, engaged in the business 
of selling, wholesale and retail, hardware and automobile 
accessory and replacement parts. It has been engaged in 
business in Bakersfield for about thirty-two years. The 
seven directors of the corporation are the owners of all of 
its stock. Applicant has an authorized capitalization of 
$400,000 with $146,700 paid in and earned surplus of $65,- 
836.61. Appreciation of real estate owned by the corpora¬ 
tion amounts to $50,000 to $75,000. It is contemplated that 
$75,000 to $100,000 will be expended in the construction of 
the proposed station, and, if this application is granted, the 
station would be operated at a financial loss, if necessary, 
as an adjunct of applicant’s principal business. 

Bakersfield, with a population of 26,500, is located ap¬ 
proximately 109 miles north of Los Angeles, and is situated 
in the southern part of the San Joaquin Valley which has 
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an estimated total population of 500,000 and is approxi¬ 
mately 250 miles in length and 75 to 80 miles! wide. 

The nearest stations to Bakersfield are KDB at Santa 
Barbara, KSMR at Santa Maria, and KMJ ai Fresno, each 
about 100 miles from Bakersfield, air line, and each having 
a power of 100 watts. No service is received from these 
stations in Bakersfield at any time. Receptionlfrom Stations 
KFI and KNX, Los Angeles, KGO in Oakland and KPO 
in San Francisco, is not entirely satisfactory due to static, 
local interference and fading, none of thesb stations lay¬ 
ing down consistently in the Bakersfield area a 500 microvolt 
signal. 

Numerous orchestras and individual artiste are available 
to the applicant and it is proposed to broadcast a consid¬ 
erable amount of chain programs, if obtainable. It is de¬ 
sired to broadcast programs from the lochl schools and 
clubs, in addition to market information which would be of 
considerable benefit to the large population engaged in agri¬ 
culture. 

The applicant’s desire is to render service to the entire 
San Joaquin Valley but as a matter of fact the proposed 
station would probably not render good service at any point 
in excess of 120 miles from the transmitter, j 

The 1490 kc. frequency is now used by Station WCKY, 
Covington, Kentucky, 5 KW., sharing time with WJAZ 
and WCHI at Chicago. Bakersfield is a sufficient distance 
from these existing stations that no serious interference 
would be expected between them and the proposed station. 

Station KDB, Santa Barbara, California,! 85 miles from 
Bakersfield, operates unlimited time on the frequency of 
1500 kilocycles, with 100 watts power, as does Station 
KREG, Santa Ana, California, 135 miles distant. A station 
of 5 KW. power and one of 100 watts power, ! operating with 
a 10 kilocycle frequency separation, require !a geographical 
separation of 304 miles under average conditions if serious 
and objectionable cross-talk interference is,to be avoided. 
While the conditions existing here are somewhat less than 
average because of mountains south of Bakersfield, never¬ 
theless it appears that serious interference would result 
from the operation of the proposed station, and that the 
present service areas of Station KDB and KREG would be 
reduced. i 


6—5445a 
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112 The Fifth Zone is due as its equal share of total 
broadcasting facilities 80.00 units and is now as¬ 
signed 93.05 units. The State of California is entitled to 
36.85 units as its equitable share of the facilities of the 
Zone and is now assigned 38.53 units. In the event the Com¬ 
mission adopts the recommendation of the Examiner on the 
application of the Pacific-Western Broadcasting Federa¬ 
tion, Ltd., Examiner’s Report No. 171, hereinbefore re¬ 
ferred to, the State of California will be slightly under 
quota, and the granting of this application would again in¬ 
crease the quota to the point where it now stands. 

Conclusions. 

1. Bakersfield, California, and vicinity, does not now have 
adequate radio reception. 

2. The applicant is financially able to construct and op¬ 
erate the proposed station. 

3. The operation of the proposed station would result in 
interference with existing stations and a reduction in the 
service area of those stations. 

4. The applicant has failed to show that public interest, 
convenience and/or necessity would be served by granting 
this application at the expense of reducing the service areas 
of existing stations. 

5. The granting of the application would maintain rather 
than reduce the present over quota situation of the State 
of California. 

6. Applicant has failed to show that public interest, con¬ 
venience and necessity will be served by the granting of 
this application. 

Recommendation. 

It is accordingly recommended that the application for 
construction permit be denied. 

RALPH L. WALKER, 

Examiner. 

Submitted June 2, 1931. 


(Here follows Commission’s list of applications, side folios 

113, 114, and 115.) 
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116-119 Federal Radio Commission, Washington, D. C. 

i 

General Order No. 93. j 

At a session of the Federal Radio Commission held at 
its offices in Washington, D. C., on the 25th day of June, 
1930, | 

It is ordered that the following rules apd regulations 
pertaining to practice and procedure before the commis¬ 
sion be, and the same are hereby, adopted, j 
It is further ordered that all general orders or parts 
thereof and all rules and regulations in conflict therewith 
be, and the same are hereby, repealed. 

It is further ordered that this general order be effective 
on September 1, 1930. 

FEDERAL RADIO COMMISSION, 

By JAMES W. BALDWIN, 

Secretary. 

120 Practice and Procedure Before the Federal Radio 

Commission. ! 

i 

! 

* # * # * ! * * 

i 

121 Subtitle B.—Action on Applications. 

Section 1. Applications Returned Without Action.—Any 
application which is not filed in accordance with the com¬ 
mission’s regulations or, if properly filed, does not comply 
with the regulations with respect to the form used, man¬ 
ner of execution, completeness of answer to questions, or 
any other information required will not be entered on the 
records of the commission or considered by the com- 

122 mission. Each such application shall be returned 
to the applicant by the secretary of the commission 

together with a brief statement of the respect in which 
the application is defective. 

Sec. 2. Refiling of Applications.—Upon the return of 
any such defective application, as provided in section 1, 
the applicant may either (a) correct the defective applica¬ 
tion and refile the same, or (b) if it is nevertheless be¬ 
lieved to be sufficient, he may refile it without correction. 

Sec. 3. Applications Denied Without Hearing.—In the 
event that any defective application returned to the ap- 
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plicant is refiled without correction, as provided for in 
subdivision (b) of section 2, or where it appears from 
the face of any application or from any documents accom¬ 
panying it that the instrument of authorization in ques¬ 
tion is one which may not be granted by the commission, 
or that the applicant is not eligible to receive such instru¬ 
ment under the laws or treaties of the United States, or 
under the terms of these regulations, the commission may 
deny such application without hearing and the secretary 
shall promptly mail a written notice of such denial to the 
applicant setting forth a brief statement of the reasons 
for such action. 

Sec. 4. Hearings Granted Where Interpretation of Law, 
Treaty, or Regulation Involved.—In any case enumerated 
in section 3, where the proper interpretation or applica¬ 
tion of the laws or treaties of the United States, or the 
proper interpretation or application, or the validity of 
the regulations of the commission is involved, the appli¬ 
cant may, by written request filed with the secretary, not 
later than 15 days from the date of mailing of the notice 
of denial by the secretary, have his application entered 
on the hearing docket and obtain a hearing with respect 
to such question or questions. The applicant shall in such 
written request specify the respects in which it is be¬ 
lieved that the law or treaties or regulations have been 
wrongly interpreted or applied, or that the regulation is 
invalid, and the hearing will be limited to the issues thus 
presented. The time and place of hearing shall be fixed 
in the same manner as other applications designated for 
hearing and, pending such hearing, the effective date of 
the commission’s denial shall be postponed to the date of 
the commission’s decision after hearing. The commission 
may, after hearing or default, again deny the application 
or may, after hearing, set aside its previous denial thereof 
and proceed to consider the application on its merits in 
the same manner as other applications. 

Sec. 5. Applications Granted Without Hearing.—The 
commission will grant an application in whole or in part 
without hearing on the merits if it does not fall within 
any of the cases covered by sections 1 and 3 of this sub¬ 
title, or if it has been determined to be proper after 
123 a hearing pursuant to section 4 and in addition 
thereto it appears conclusively to the commission 
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from the face of such application, from documents sub¬ 
mitted therewith and from such other information as the 
commission may have— 

(а) That the granting of such application either in whole 
or in part would serve public interest, convenience and 
necessity, and 

(б) That the granting of such application either in whole 
or in part would not aggrieve or adversely affect the in¬ 
terest of any person, firm, company, or corporation hold¬ 
ing a permit, license or other instrument of authorization 
from the commission, or having an application therefor 
pending before the commission. 

In any case where the application is for a license or for 
a modification of license, pursuant to a cohstruction per¬ 
mit previously granted by the commission, such license or 
modification of license will be granted without hearing if 
it appears conclusively to the commission that all the 
terms, conditions, and obligations set forth in the appli¬ 
cation for construction permit and in the permit have been 
fully met and that no causes or circumstances have arisen 
since the granting of such permit which would make the 
granting of said license or modification of |license against 
public interest. 

Sec. 6. Hearings in Cases Where Applications are 
Granted in Part.—Where any application; is granted by 
the commission in part or with any privileges, terms, or 
conditions other than those requested pursuant to section 
5 and without a hearing thereon, the action of the com¬ 
mission shall be considered as the granting of such ap¬ 
plication unless the applicant shall, within! 15 days of the 
date of mailing by the secretary of his written notice of 
such action, file with the commission a written request for 
a hearing with respect to the part or witlj respect to the 
privileges, terms, or conditions not granted. The request 
for hearing shall be accompanied by a statement in writ¬ 
ing of the facts which the applicant expects to prove upon 
such hearing. Upon the receipt of such request and state¬ 
ment in proper form, the application will be set for hear¬ 
ing in the same manner as other applications are set for 
hearing and the applicant and other parties in interest 
notified thereof. Within a period of 10 d^ys from the re¬ 
ceipt of such notice of hearing the applicant shall deliver 
or mail a copy of the statement of facts to be proved by 
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it to all other parties notified of the hearing and shall 
file with the commission an affidavit stating that this re¬ 
quirement has been met. The evidence to be offered by 
any applicant upon such hearing shall be limited to the 
matter contained in the applicant’s written statement of 
facts to be proved by it. Pending such hearing the effec¬ 
tive date of the commission’s action with respect to such 
application shall be postponed to the date of the commis¬ 
sion’s decision after hearing. 

124 Sec. 7. All Other Applications Designated for 
Hearing.—In cases where the application is or has, 
pursuant to section 4 hereof, been determined to be proper 
upon its face but the commission is unable to determine 
without a hearing on the merits; 

(a) That the granting of such application either in whole 
or in part would serve public interest, convenience, or 
necessity; 

( b ) That the granting of such application either in whole 
or in part would not aggrieve or adversely affect the inter¬ 
est of any person, firm, company, or corporation holding a 
permit, license, or other instrument of authorization from 
the commission, or having an application therefor pending 
before the commission, 

the commission will designate the same for hearing and the 
following procedure will govern: 

(1) The secretary shall forthwith mail a written notice to 
the applicant setting forth the action of the commission (to¬ 
gether with such statement of the commission’s reasons 
therefor as shall be appropriate to the nature of the ap¬ 
plication), the time and place for hearing and a list of the 
other parties notified thereof. 

(2) In order to avail himself of the opportunity to be 

heard, the applicant shall, within 20 days of the mailing of 
the notice bv the secretarv, file with the commission a writ- 
ten appearance consisting of a statement of his desire to be 
heard, together with a statement in writing of the facts 
which he expects to prove at such hearing and an affidavit 
showing that a copy of such written statement has been 
served upon or mailed to all other parties notified of the 
hearing. ’•' 

(3) In case no appearance or statement in writing of the 
facts to be proved upon such hearing is filed by the appli- 
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cant within the time so specified (or any extension thereof 
as the commission may grant upon proper j showing), the 
applicant will be defaulted and the application denied with¬ 
out a hearing and the secretary shall so notify the other 
parties to the hearing. 

(4) In case the appearance and statement in writing of 
the facts to be proved is duly and seasonably filed, the ap¬ 
plication will be entered upon the hearing docket. 

(5) If at the date set for hearing, either originally or as 
a result of continuances, the applicant does! not appear, a 
default will be entered and the commission 1 will deny the 
application. 

(6) After a hearing has been held in accordance with the 
foregoing, the commission may grant the application, deny 
it, or grant it in part, or deny it in part. 

(7) A partial denial of any application! after hearing 
thereon shall be considered as a denial of ^he application. 

Sec. 8. Repetition of Applications.—Where an applicant 
has more than one application pending for [essentially the 
same instrument of authorization, yrith respect to 
125 the character of station, type of servicje and the terri¬ 
tory sought to be served, the commission shall de¬ 
termine which of such applications shall be first considered 
by it. Where an applicant has been afforded an oppor¬ 
tunity to be heard with respect to a particular application 
and the commission has, after hearing or default, denied 
the application, the commission will not consider or desig¬ 
nate for hearing another application by the feame applicant, 
or for his successor or assignee, until after the lapse of 
periods of time as follows: 

(a) Where the second application is for Exactly or sub¬ 
stantially the same instrument of authorization with re¬ 
spect to the privileges, terms and conditions requested, and 
the territory sought to be served, a period of 12 months 
must elapse from and after the date of the commission’s de¬ 
nial of the first application. 

(b) Where the second application is for! the same kind 
of instrument of authorization, with respect!to type of serv¬ 
ice and the territory sought to be served, a period of six 
months must elapse from and after the dat^ of the commis¬ 
sion’s denial of the first application. 

Provided, however , That the foregoing provisions shall 
have no application where, since the commission’s denial of 
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the first application, there has been a material change in the 
facilities available for designation to the particular service 
sought to be established in the territory sought to be served. 

Sec. 9. Applications Pending Appeal from Decisions of 
the Commission.—Where an appeal has been taken from 
the action of the commission in denying a particular appli¬ 
cation, the commission will not consider or designate for 
hearing another application for the same kind of instru¬ 
ment of authorization, with respect to the type of service 
and territory sought to be served, filed by the same ap¬ 
plicant, his successor or assignee, until the final disposition 
of such appeal, provided, however, that where, pursuant to 
section 7 of subtitle B, an application is granted in part and 
denied in part and the applicant desires to utilize the par¬ 
tial grant and to contest the partial denial, any such ap¬ 
plicant shall be permitted during the pendency of such ap¬ 
peal, and without prejudice thereto, to file such application 
or applications as shall be necessary or requisite to the 
utilization, extension, or renewal, but not for a modification 
of the instrument in the particulars theretofore denied, and 
the commission will consider and dispose of these applica¬ 
tions. 

Sec. 10. Application Involving Conflicting Claims, etc.— 
In fixing dates for hearings the secretary will, so far as 
possible, endeavor to fix the same date for hearings on all 
related matters which involve the same applicant 
126 and for hearings on ail applications which by reason 
of the privileges, terms, or conditions requested 
present conflicting claims. 

Sec. 11. Depositions.—In exceptional cases the commis¬ 
sion may, either on its own motion or on written request 
by a party setting forth the facts which he expects to prove 
and the causes or reasons for the taking thereof, issue an 
order directing the time, place, and manner in which the 
testimony of a witness shall be taken by deposition. Such 
order shall be served upon all parties to the proceeding in 
which the deposition is to be used, and such deposition, 
when not otherwise directed, shall be taken, transcribed and 
executed in the usual manner before any officer having 
power to administer oaths. The time within which any 
such deposition shall be filed with the commission shall be 
fixed in the order directing the taking thereof. 
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Sec. 12. Witnesses and Subpoenas.—Subpoenas may be is¬ 
sued by the commission or any member therbof or by an 
examiner appointed by the commission to compel the at¬ 
tendance of any witness at any hearing or at ithe taking of 
any deposition, or to compel the production of any document. 
Service of any such subpoena may be made by any United 
States marshal or by his deputy or by any citizen of the 
United States competent to be a witness. If service is 
made by a United States marshal or by his deputy, his serv¬ 
ice shall be evidenced by his return thereon; if made by any 
other person by his affidavit stating the mariner in which 
service was made, which affidavit shall be attached to and 
returned with the original subpoena. Witnesses who attend 
any hearing or the taking of any deposition iri answer to a 
subpoena are entitled to and shall receive the same fees and 
mileage as are paid for like services in the jcourts of the 
United States, such sum to be paid by the party at whose 
instance the testimony is taken. 

Sec. 13. Opening and Closing.—In each fcirmal hearing 
held on an application for an instrument of authorization, 
the applicant shall have the opening and closing of the evi¬ 
dence and argument, if any. In each formal' hearing held 
on an order of revocation the commission shall have the 
opening and closing. In cases wffiere the foregoing rules 
are inapplicable under the issues to be presented, the com¬ 
mission or the person conducting the hearing may fix the 
order of procedure. 

Sec. 14.- Amendments.—Where no prejudice results to 
other parties, a party will be permitted to amend his ap¬ 
plication, answer, or other pleading at any jtime prior to 
the conclusion of hearing provided, however, that no amend¬ 
ment of an application for an instrument of: authorization 
as to the frequency, power, hours of operation, equipment, 
location of station, or points of comriiunication in 
127 case of stations other than broadcasting) will be per¬ 
mitted unless such amendment is filed jwith the com¬ 
mission not later than 20 days before the hearing date. In 
all cases where an amendment is made to agy application 
contrary to the foregoing provisions, such amendment shall 
have the effect or setting aside the assignment for hearing 
and any such application so amended shall be treated in all 
respects as an application originally filed. | In any case 



90 


PACIFIC DEVELOPMENT COMPANY VS. 


where an application is amended in the particulars above 
enumerated the secretary shall notify all parties affected 
thereby. 

******* 

128 Subtitle D.—Formal Hearings and the Conduct 

Thereof. 

Section 1. 'Parties to Hearings.—All persons who are 
permitted to be heard in support of any application made 
by them shall be referred to as * * applicants. ’ ’ All persons 
who are permitted to be heard in opposition to any applica¬ 
tion or licensees against whom revocation proceedings are 
instituted shall be referred to as “respondents.” All per¬ 
sons, firms, companies, or corporations holding permits, 
licenses, or other instruments of authorization from the 
commission, or who have applications pending before the 
commission who would be aggrieved, or whose interests 
would be adversely affected by the granting of any applica¬ 
tion designated for hearing, shall constitute proper parties 
respondent and shall be notified of any such hearing. 

Sec. 2. Commission a Party.—The commission, repre¬ 
sented by its general counsel or such assistants as he mav 

%r O v 

designate, shall be a party to every formal hearing to the 
extent that in its judgment such participation is necessary 
to carry out the intent of the laws and treaties of the United 
States and of these regulations. 

Sec. 3. Intervention.—Any governmental department or 
officer, any person, firm, company, or corporation, or any 
State or political subdivision thereof may, at any time, 
more than 10 days prior to the date of any hearing, file with 
the commission a petition to intervene therein in support of 
or in opposition to any application designated for hearing. 
If the petition discloses a substantial interest in the subject 
matter of the hearing the commission will grant the same 
and permit the petitioner to be heard at such hearing sub¬ 
ject to regulations hereinafter imposed. 

Sec. 4. Taking of Testimony and Argument.—In case of 
any formal hearing herein provided for the testimony may 
be taken before a quorum of the commission, before less 
than a quorum of the commission or before any examiner 
appointed by the commission in the discretion of the com¬ 
mission, as follows: 

(a) In the event that the testimony is taken before the 
commission it may be followed by oral argument by the 
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parties or by the filing of briefs, or both, at the [discretion of 

the commission, and the case shall thereafter be decided by 

the commission on the basis of the testimonv heard and the 

v | 

proceedings had. 

129 (b) In the event that the testimony is|taken before 

less than a quorum of the commission or before an 
examiner, the testimony, duly transcribed, shaljl be reported 
back to the commission by the person or persons conducting 
such hearing together with a written report containing 
recommendations as to the decision to be made thereon and 
the facts and grounds upon which such recommendation is 
based. A copy of such report shall be mailed by the com¬ 
mission to each party participating in the hearing, and such 
party or parties shall have the right, providing the same is 
exercised within a period of 15 days from tlie mailing of 
such report, to file exceptions to said report. | Such excep¬ 
tions shall point out with particularity the alleged error in 
said report and shall contain specific reference to the page 
or pages of the transcript of hearing or report referred to. 
In case any party filing an exception to a report desires oral 
argument thereon, he shall accompany the exceptions with 
a written request for such argument before a cjuorum of the 
commission and shall file therewith an affidavit stating that 
a copy of such exceptions and request for oral argument 
has been mailed to or served upon every other party partici¬ 
pating in the hearing. Upon receipt of sucfi request and 
affidavit, the commission may in its discretion fix a time for 
such oral argument to be held at its office in| Washington, 
D. C., and give adequate notice to all parties ^participating 
in the hearing or it may consider and decide such matter 
without argument. 

Sec. 5. Continuances.—Continuances of date of hearing, 
extensions of time for filing documents required to be filed, 
or for the taking of any other step in connection with any 
hearing, may be granted for reasons such as are usually 
considered sufficient for analogous continuances and exten¬ 
sions in the courts of the United States, proving, however, 
that request for such shall be made in writing setting forth 
the reasons therefor, and the additional time irequired, and 
provided, further, that such requests shall be made at a 
time and in such manner as to avoid unnecessary hardship 
or expense to other parties to the proceeding, j 

Sec. 6. Briefs.—Whenever consent is given to the filing 
of any briefs in connection with any hearing, 10 copies shall 
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be filed with the commission within 20 days from the date 
on which hearing- of testimony is concluded unless upon an 
affirmative showing the commission fixes a longer period. 
Each other party shall have 10 days from the filing of such 
brief within which to file an answer brief to anv brief filed 
by such party. At or prior to the date fixed for filing any 
brief, the party filing the same shall serve or mail at least 
one copy thereof to every other party to the proceed- 
130 mg and no briefs will be accepted or considered b} r 
the commission unless accompanied by an affidavit to 
the effect that this requirement has been met. 

Sec. 7. Documents to be Typewritten or Printed.—All 
pleadings, briefs, or other documents filed in connection 
with any hearing shall be printed or typewritten with such 
type and on such quality of paper as shall be easily legible. 
The commission reserves the right to refuse to receive or 
consider any document that does not meet this requirement. 

Sec. 8. Evidence.—Except as hereinafter stated the rules 
of evidence governing civil proceedings in the courts of the 
United States shall govern formal hearings before the com¬ 
mission, any commissioner or examiner, provided, how¬ 
ever, that the commission reserves the right to relax such 
rules in any case where in its judgment the ends of justice 
will be better served by so doing. 

(a) In any hearing on an application for an instrument 
of authorization the following records of the commission 
shall be considered as a part of the record without special 
request or offer by any party unless otherwise stated in 
the transcript; 

(1) A list of all stations, together with their authorized 
power, frequency, and hours of operation, licensed in the 
band of frequencies 1 in which authorization to operate is 
sought; 

(2) A li^t of all applications pending at the date of said 
hearing with respect to any station seeking to operate in 
said band; 1 

(3) Such of the commission’s published rules, regula¬ 
tions and general orders as have to do with the band of fre¬ 
quencies in question and with the services permitted in such 
band. 1 

1 “Band” or “band of frequencies” as used herein shall be taken as re¬ 
ferring to the major bands, namely, low (10 to 100 kilocycles), medium (100 
to 550 kilocycles), broadcast (550 to 1,500 kilocycles), medium high (1,500 
to 0,000 kilocycles), high (6,000 to 30,000 kilocycles), and very high (above 
30,000 kilocycles). 
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(b) Copies of reports of any governmental department 
or agency made by an employee thereof in the course of his 
duties in so far as they are material shall be admissible in 
evidence without further authentication than j a statement 
from the proper custodian of any such record! or from the 
person compiling the same that the copy in Question is a 
true copy of such record and that the record is! what it pur¬ 
ports to be. 

(c) Where relevant and material matter offered in evi¬ 
dence is embraced in a document containing other matter 
not material or relevant and not intended to lie put in evi¬ 
dence, such document will not be received but the party 
offering the same shall present to opposing counsel and to 
the commission the original document together with true 
copies of such material and relevant matter ; taken there¬ 
from as it is desired to introduce, fTpon presen- 

131 & 132 tation of such matter in proper form it may be 
received in evidence and become a part of the 
record, provided, however, that opposing counsel shall be 
afforded an opportunity to introduce in evidence, in like 
manner, other portions of such document if | found to be 
material and relevant. 

( d ) Except as herein otherwise expressly provided no 
document or exhibit or a part thereof shall bb received as 
or admitted in evidence unless the offer in evidence is ac¬ 
companied by a tender of the original and a full, true, and 
correct copy or a full, true, and correct copy of such docu¬ 
ment or exhibit in duplicate. 

(e) Except as herein expressly stated, unsworn docu¬ 
ments and oral declarations will not be received in evidence. 

(/) The introduction of merely cumulative evidence shall 
be avoided and the commission reserves the right to limit 
the number of witnesses that may be heard in behalf of a 
party on any issue. 

( g ) Any party desiring to present his case in whole or in 
part by affidavit may do so by adhering to the following 
procedure: 

(1) Affidavits must be limited to material facts person¬ 
ally known to affiants and must not contain expressions of 
opinion, argument, or conclusions; 

(2) Only the affidavits of parties and thbir respective 
agents and employees will be received; 

(3) Copies of all affidavits intended to be used in any 
hearing must be served upon or mailed to tlie commission 
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and all parties notified of the hearing not less than 15 days 
prior to the hearing date and no affidavits will be received 
or considered by the commission unless accompanied by a 
further affidavit by the party, his agent or attorney, stating 
that this requirement has been met; 

(4) Any party to a hearing may, upon the receipt of a 
copy of an affidavit from any other party, as provided in 
the foregoing subparagraph (3), prepare and file counter¬ 
affidavits which shall be limited in their scope to an expla¬ 
nation or denial of the facts alleged in the affidavits to 
which they relate. 

******* 

133 Federal Radio Commission, Washington, D. C. 

2682. 

General Order No. 92. 

At a session of the Federal Radio Commission held at its 
offices in Washington, I). C., on June 17, 1930, the Commis¬ 
sion adopted the following General Order: 

Whereas, the Act of Congress approved March 28, 1928, 
entitled “An Act continuing for One Year the Powers and 
Authority of the Federal Radio Commission under the Radio 
Act of 1927, and for other Purposes,” provides and declares 
that “The people of all the zones established by section 2 
of this Act (Radio Act of 1927) are entitled to equality of 
radio broadcasting service, both of transmission and of re¬ 
ception,” and 

Whereas, said Act approved March 28, 1928, above re¬ 
ferred to, also provides and requires that “in order to pro¬ 
vide said equality the licensing authority shall as nearly as 
possible make and maintain an equal allocation of broad¬ 
casting licenses, of bands of frequency or wave lengths, of 
periods of time for operation, and of station power, ’’ and 

Whereas, It was the intent and purpose of Congress to 
secure an equal distribution of radio broadcasting service, 
both of transmission and of reception between the five zones 
aforesaid, and 

Whereas, it is necessary, in order to make and maintain 
such equal allocation between said five zones and fairly and 
equitably between the states within each of the zones, that 
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the Commission determine the value of stations of various 
classes or of various powers in effecting such allocation, and 

Whereas, the Commission has sought and obtained the 
best advice and information available and ha^ given much 
time to an intensive study to such values of stations of 
various powers, and 

Whereas, the Commission, through its engineers and from 
studies made by the Commission has considered all the ele¬ 
ments required by Congress to be considered^ and has al¬ 
lowed the paramount intent and purpose of the Act of March 
28, 1928, above referred to, to control, i. e. “that the people 
of all zones * * * are entitled to equality of radio 

broadcasting service, both of transmission ahd of recep¬ 
tion,’ ? and 

Whereas, it has been found that, according to the broad¬ 
casting service rendered to the people of eacli zone and of 
the states within each zone by stations of various classes, 
both of transmission and of reception, each class of station 
is of the following value in units, to-wit: 


Classes of stations. ) 

For Full Time Station: 

(1) Stations of a power of 5 KW. or more, 

one station only operating on the channel 
at night.j.. 

(2) Stations of a power of 5 KW. or morej 2 
stations operating simultaneously on a coin- 
mon frequency and separated by 2000 miles 


Value in units. 


Units 


or more 


Units 


134 


(3) Stations of a power of 5 KW. or more, 

2 or more stations operating on a common 
frequency and stations separated by ldss 
than 2000 miles.|.. 2 

(4) Stations of a power of 1 KW., two or more 

stations operating simultaneously on j a 
common frequency.j.. 1 

(5) Stations with 500 watts power with moire 
than 2 stations operating simultaneously 

on a common frequency .j. . 0.6 

(6) Stations with 250 watts power with more 
than 2 stations operating simultaneously on 

a common frequency.L 0.4 


Units 


Unit 


Unit 


Units 
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Classes of stations. Value in units. 

(7) Stations with 100 watts power or less, 
with two or more stations per zone operat¬ 
ing- simultaneously on a common frequency 0.2 Unit.? 

B. Day Stations: 

(1) Stations of a power of 5 KW. operating 
during daylight hours only simultaneously 

with stations of Class A (1), above. 1.5 Units 

(2) Stations of a power of 2.5 KW. operating 


during daylight hours only. 0.75 Units 

(3) Stations of a power of 1 KW. operating 

during daylight hours only. 0.5 Units 

(4) 500 watt, 250 watt, or 100 watt stations 
operating during daylight hours only, one- 


half values given for corresponding full 
time stations above. 

C. Full Time Stations Having Excess Day Power: 

All stations shall have their values in units based on one- 
half the units for full time stations of same power as 
the stations have at night plus the value in units for 
a day station of the same power as the station has 
in day time as follows: 


1 KW. night 2 1 / 4 Day equal. 1.25 Units 

500 Watts night 1 KW. day equal. 0.8 Unit 


250 watts night 500 watts day equal.... 0.5 Unit 
100 watts night 250 watts day equal. ... 0.3 Unit 

135 

D. Limited Time Stations: 

For stations of more than 5 KW. the value of units will 
be the same for all powers. The units will be based 
on 5 units; the units for each station will therefore be 
2.5 for day operation plus 2.5 times hours used be¬ 
tween 6:00 P. M. and 12:00 P. M., Local Time, divided 
bv 12. 

Stations over 5 KW. operating— 

1 night hour 2.7 Units 

2 night hours 2.9 Units 

3 night hours 3.1 Units 
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Classes of stations. ! Value in units. 

i 

For stations of 5 KW. the basis shall be 1.5 units for 
day operation the same as a 5 KW. day station given 
above, plus 2.5 units times hours used between 6:00 
P. M. and 12:00 P. M. Local Time, divided by 12. 
Stations of 5 KW. operating— 

1 night hdur 1.7 Units 

2 night hdurs 1.9 Units 

3 night hdurs 2.1 Units 

For stations operating with power of 1 KW., 500 watts, 
and 250 watts, the value in units shall be the same as 
for a day station plus the value in units of day station, 
times number of night hours used between 6:00 P. M. 
and 12:00 P. M. Local Time, dividing by 12. 

1,000 watt stations operating— 

1 night hour 0.54 Units 

2 night hoprs 0.58 Units 

3 night hoprs 0.62 Units 
500 watt stations operating— 

1 night hour 0.32 Units 

2 night hours 0.35 Units 

3 night hours 0.38 Units 
250 watt stations operating— 

1 night hour 0.22 Units 

2 night holurs 0.23 Units 

3 night hcjurs 0.25 Units 

For stations dividing time on the samel frequency the 
value assigned will be in proportion to the time as¬ 
signed. 

| 

It is therefore 

Ordered that the values of radio broadcasting stations 
of the various classes, powers and time of operation be and 
they are hereby fixed in units as above set fdrth, and 
It is further ordered that each of the five zones created by 
Section 2 of the Radio Act of 1927 shall each have broad¬ 
casting stations the total value in units of which shall be 
equal, and shall be fairly and equitably distributed among 
and allocated to the states within each of sajid zones in pro¬ 
portion to the population each of said states bears to the 

I 

7—5445a 


i 

i 

i 
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population of tlie zone, and that the quota of broadcasting 
facilities to which each state is entitled shall be determined 
and fixed as herein provided and in accordance with values 
in units for various classes of stations above set out. 

1 C. McK. SALTZMAN, 

Chairman. 

136 Federal Radio Commission, Washington, D. C. 

2695. 

July 2, 1930. 

Equitable Division of Radio Broadcasting Facilities 

Within the United States. 

Explanation of General Order No. 92 and the Revised 

Quota Tables. 

The 46 Davis Amendment’’ to the Radio Act, approved 
March 28, 1928, requires that the radio supervising au¬ 
thority of the United States “ * * * shall as nearly 

as possible make and maintain an equal allocation of 
broadcasting licenses, of bands of frequency or wave¬ 
lengths, of periods of time for operation, and of station 
power, to each of said (five) zones * * * and shall 

make a fair and equitable allocation of licenses, wave¬ 
lengths, time of operation and station power to each of 
the States * * * within each zone, according to popu¬ 

lation (of each State).” 

The proportion of the maximum possible national broad¬ 
casting facilities due each State is, therefore, fixed by law. 
The percentages or number of units due each State are 
based upon official estimates of 1928 populations prepared 
by the U. S. Census Bureau, which will be used until the 
figures of the Official 1930 Census are released. 

It is evident from a consideration of the estimated and 
variable factors and the different economic and geographic 
conditions in various parts of the United States that the 
quota allocation can never be exact. The ratios will vary 
from time to time as conditions are further improved by 
continued development of the radio art and decisions of 
the Radio Commission. 
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General Order No. 40, adopted by the Commission, Au¬ 
gust 30, 1928, is an outline basis for an equitable distribu¬ 
tion of broadcasting facilities in accordance with the 
“Davis Amendment”, considering public interest, conven¬ 
ience and necessity. As amended, it provides for a cer¬ 
tain number of high power stations on interference free 
channels to serve rural and sparsely settled areas over 
long distances under favorable conditions, jit also pro- 
vides for a comparatively large number of; smaller sta¬ 
tions to serve state regional and city local! areas. The 
stations assigned to these three classes of service, by 
virtue of power, frequency and service area,! have become 
known popularly as Clear, Regional, and Local Channel 
Stations. I 

Based on the frequency allocation specified in General 
Order No. 40, it was necessarv for the Commission to de- 
termine the maximum number of stations of various 
powers which could operate simultaneously at night in 
the United States without objectionable interference, so 
that quota tables could be prepared showing; the facilities 
assigned to each Zone, and each State within a Zone, for 
comparison with facilities due. 

137 The following table was established! in 1928: 

^ i 

40 night stations on clear channels; each 5 kilo¬ 
watts or more. 

130 night stations on regional channels, ea<ih 500 to 1000 
watts. 

150 night stations on local channels, each 100 watts or 
less. 

In accordance with this table, two or more stations di- 
viding time on one assignment were considered as one sta¬ 
tion. (‘‘Limited Time Stations” operating on clear chan¬ 
nels and “Day Stations” were not charged to “quota”.) 

The “quota” system adopted in 1928 showed the num¬ 
ber of full-time station assignments of each of the three 
classes due each state as compared to the number of full¬ 
time assignments licensed. These figures nearly all came 
out in fractions showing further the impossibility of an 
exact allocation among states based on population. 

Under the 1928 system, if a State was “under-quota” on 
one class of service and “over-quota” on another class, 
it was not practicable to determine the totail value of the 
three classes of assignments so that one could be balanced 


i 

i 
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against another to determine if a State was actually 
“under- or over-quota” on total radio facilities. 

Therefore, the development of a “unit system” was un¬ 
dertaken to evaluate stations, based on type of channel, 
power, hours of operation, and all other considerations re¬ 
quired by law. 

The result of this research is General Order No. 92, 
adopted June 17, 1930, specifying the “unit value” of 
stations of various types, powers, etc., including “Limited 
Time” and “Day” stations as chargeable to “quota”. 

In order to calculate the number of units due each zone 
and each state in accordance with population, it was neces¬ 
sary to determine the number of channels of different 
classes and number of stations of various powers which 
could be used for simultaneous operation without objec¬ 
tionable interference, and calculate the unit values. The 
following table, based on General Order No. 40 and Amend¬ 
ments, was adopted by the Commission June 25, 1930. 

Clear Channels. 


40 Channels—5 kilowatts up, Full Time. 200 Units 

Dav stations—5 watts to 5 kilowatts. 10 “ 

Limited time stations—100 watts to 50 kilo¬ 
watts . 25 “ 


235 Units 

Regional Channels. 


4 

Channels—5 

kilowatts, 

Two 

stations 

per 



channel .. 




• • • • 

16 Units 

31 

Channels—1 

kilowatt, 

Three 

stations 

per 



channel . . 



. 

93 “ 

9 

Channels—500 watts, 

Four 

stations 

per 



channel . . 




h-i 

CO 

cs 

ev 


V 2 —250 watts. 


127 “ 


(Including day stations and additional day power.) 


(Here follows detail of quota units, side folios 138-142.) 
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. LOCAL CHANNELS 


6 Channola - 100 watts Thirty atatipns por channel 56 Unitg 

(Including day atations and additional day power) | 36 Units 


TOTAL 
ROUND TOTAL. 


Clear 
47 Unita 


TO BB DIVIDED IN BACH ZONE 
Regional Local 

26 Units 7 Unite 


Total 
80 Units 


A comploto tabulation of tho rovised quota figuros by zones and states 
follows, giving "unita” duo, basod on ostimatod population of 1928 by the U. S. 
Consus Bureau, and "units" assigned as of Juno 9, 1950. 


13io number of "units", assignod will very from time to time as changoa 
aro ordorod or approved by tho Commission. 


DETAIL OF QUOTA UNITS BY 2 CSSS AND STA1 
ZONE 1 


Total 

Units 

STA1E Duo 


Total Total Units Clear Regional Local 

Units Under or Units Units Units Unita Unita Unita 

Assigned Over Quota Duo Assignod Duo ! Asaignod Due Asalgood 


Conn. 

4.87 

3.62 

- 

1.25 

2.80 

2.82 

1.58 | .8 

i 

.43 - 

Dol. 

.71 

. 7 

- 

-.01 

.42 

- 

j 

.23 ! .5 

• j 

.06 .2 

Dist. 

1.53 

1.3 

- 

.23 

.90 

- 

.50 ! 1.1 

i 

.13 *' .2 

Maine 

2.33 

2.0 

- 

.33 

1.37 

- 

.76 1.6 

.20 .4 

Md. 

4.73 

3.8 

- 

.93 

2.78 

2.5 

1.54! .8 

r 

.41 .5 

Mass. 

12.54 

10.23 


2.31 

7.37 

5.58 

4.08 3.60 

1.10 1.05 

N.H. 

1.34 

.2 

- 

1.14 

.78 

- 

.43 

.12 .2 

N-.J. 

11.18 

11.45 

/ 

.27 

6.56 

9.10 

3.63 2.30 

.98 .05 

N.Y. 

33.77 

38^59 


4.82 

19.85 

26.19 

10.96 9.45 

i 

2.96 2.95 

R. I. 

2.10 

1.4 

- 

.70 

•1.23 

- 

! 

.68| 1.0 

.18 .4 

Vt. 

1.03 

.3 


.73 

.61 


. i 

.34 i - 

.09 .3 

P.R. 

3.80 

.6 

- 

3.20 

2.23 

- 

1.23 j .6 • 

.33 - 

V.I. 

.07 

— 

— 

.07 

.04 

- 

.02 - 

.01 - 


TOTAL 80.00 


5.81 47.00 46.19 26.00 *1.75 7.00 6.25 


74.19 





ZONE 2 


Total Total 
Units Units 


Totel Units Clear R egional Local 

Undor or Units Jnits Units Units Units Units 


STATE 

Duo 

Assigned 

Over Quota 

Duo As3igaod 

Due Assigned Due Assig&od 


7,26 

-0 

. 

o 

- 

.26 

4.27 5.00 

2.36 1.5 

.64 

.5 

Mich* 

13.06 

10.09 

- . 

2.16 

7.67 5.00 

4.24 4.2 

1.14 

1.7 

Ohio 

19.42 

'18.28 

- 

1.14 

11.41 10.38 

6.31 6.3 

1.70 

1.6 

Pa. 

28.03 

19.05 

- 

8.98 

16.47 10.00 

9.12 6.15 2.45 

2.9 

Va. 

7.33 

9.5 

/ 

2.17 

4.30 5.00 

2.38 3.3 

.64 

1.2 

sr. Vh. 

4.90 

3.6 


1.30 

. 2.88 2.50 

1.59 . 9 

..43 

.2 

TOTAL 

80*00 

68.33 

- 

11.67 

47.00 37.83 26.00 22.35 7.00 

8.1 


Total 

Total 

ZONE 3 

Total Units Clear 

Rogional • Local 

SlATE 

Units 

Duo 

Units 

Assigned 

Undor or 
Ovor Quota 

Units Unit3 Units 

Duo Assigned Duo A 

Units Units Units 
ssignod Duo Asslgnod 

Ala. 

7.33 

4.5 

- 

2.83 

4.30 2.5 

2.38 

1.4 .64 

.6 

Ark* 

5.54 

4.3 

- 

1.24 

3.25 2.5 

1.80 

1.5 .48 

.3 

Fla* 

4.02 

8.35 


4.33 

2.36 1.9 

1.30 

6.25 .35 

.2 

Ge. 

9.12 

7.6 

- 

1.52 

5.36 5.0 

2.96 

1.7 .80 

.9 

La. 

5.55 

8.5 

/ 

2.95 

3.26 5.0 

1.80 

2.6 .49 

.9 

Miss. 

5.10 

2.6 

- 

2.50 

2.99 

1.66 

1.8 .45 

.8 

N.Car. 

8.37 

7.82 

- 

.55 

4.92 5.62 

2.72 

1.6 .73 

.•6 

Okie. 

6.91 

8.05 


1.14 

4.06 2.5 

2.25 

4.4 .60 

1.15 

S. Car. 

5.31 

1.9 


3.41 

3.12 

1.73 

1.4 .46 

.5 

Tonn. 

7.13 

12.9 


5.77 

4.19 5.0 

2.32 

6.6 .62 

1.3 

Toxas 

15.62 

22.67 

J_ 

7.05 

9.19 12.50 

5.08 

7.27 1.38 

2.9 

TOTAL 

4 

80.00 

89.19 


9;'19 

47.00 42.52 

26.00 

36.52 7.00 

10.15 


i 

I 

I 

I 

i 


Total 

Units 


-5- 

ZONE 4 


Total Total Units 

Units Under or 


Clear 


R egiona l 


Local 


Units Units Units Units Units Units 


STATE 

Due 

Assigned 

Over Quota 

Due Assigned 

Duo 

Asslgnod 

Duo 

Ill. 

22.08 

33.86 

/ 

11.73 

12.99 

28.46 

7.19 

3.8 

1.94 

Ind. 

9.49 

5.9 

- 

3.59 

5.57 

2.5 

3.08 

2.1 

.83 

Iowa 

7.25 

12.50 

/ 

5.25 

4.26 

6.2 

2.36 

3.45 

.63 

Sons. 

3.48 

5.81 

/ 

.33 

3.22 

2.9 

1.78 

2.51 

.48 

Minn. 

8.13 

8.95 

/ 

• 

CD 

to 

1,78 

5.45 

2.64 

3.0 

.71 

Mo. 

10.52 

12*88 

/ 

2.36 

6.18 

7.3 

3.42 

4.45 

.92 

Nob. 

4.21 

5.72 

/ 

1.51 

2.47 

3.52 

1.37! 

i 

1.5 

.37 

N.Dak. 

1.92 

2.47 

/ 

.55 

1.13 

- 

.62 

1.67 

.17 

S. Oak. 

2.10 

4.07 

/ 

1.97 

1.24 

1.4 

.06 

1.87 

.18 

Wise. 

8.82 

7.45- 


1.37 

5.18 

m 

2.86 

6.25 

.77 


.85 


.8 

.8 


TOTAL 80.00 


99.01 / 19.61 


47.00 59.73 20,00 


30.0 7.00 9. IB 
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ZCSJE 5 


STATS 

Total 
Units 
Due r ' 

Total Total Units 

Unite Under or 

Assigned Over Quota 

Clear 

Units Units 
Duo Assignod 

Regional Local 

Units Units Units Units 
Duo Assigned Due Assignor 

Ariz. 

3.37 

2.6 

- 

.77 

1.98 


1.09 

1*7 

.29 

•9 

Calif. 

32.34 

•38.41 

7 

6.07 

19i02 

19.91 

10.53 

16.3 

3.84 

2.2 

Colo. 

7.74 

9.6 

/ 

Ii86 

4.54 

5.0 

2.51 

3.8 

.68 

.8 

Idaho 

3.88 

2.25 

- 

1.63 

2.28 

- 

1.26 

1.85 

.34 

•4 

Mont. 

3.90 

3.20 

- 

.70 

2*29 

- 

1.27 

2.85 

.34 

.35 

Nov. 

.55 

VI 

- 

.15 

.32 

- 

.18 

- 

.05 

.4 

N.Mox. 

2.81 

2,57 

- 

424 

1.55 

1467 

491 

.5 

.24 

•4 

Oro. 

6.41 

8.31 

/ 

1*90 

3.76 

3.71 

2.08 

3.6 

.56 

1.0 

Utah 

3.77 

5.60 

/ 

2.83 

2.21 

5.0 

1.22 

1.6 

.33 


Nash. 

11.27 

15.99 

/ 

4.72 

6.62 

6.49 

-3.66 

7.9 

.99 

1.6 

Wyo. 

1.75 

•2 

- 

1.55 

1.03 

- 

.57 

- 

.15 

-.2 

Alaska 

•39 

r.o 

/ 

•61 

.23 

- 

.13 

.8 

.03 

.2 

Hawaii 

1.82 

1.6 


•22 

1.07 

• 

.59 

1.0 

.16 


TOTAL 

80.00 

92.73 


12.73 

•47.00 

41.78 

26.00 

42.50 

7.00 

8.45 


-7 


i 


Following is q toDio giving tho totals by 20 nos and tho grand totals 


tPT tho United Statosi 


Total 

Total 

Total. Unit s 

Olu 

d r 

Rogional 

L 0 

cal- 

Units 

Duo 

emits 

Assigned 

Under or 

Ovor Quota 

Units : 
Duo : 

Units Units: 
Assigned Duo :l 

'Sxits Units: 
assigned Duo : 

Units 

Assigned 





20NS 1 



T - 

i 



80.00 

74.19 

- 

5.81 

47.00 

46.19 

26.00 

21.75 

7.00 

- 6.25 • 





ZONE 2 



i 



<60.00 

68.33 

- 

11.67 

47.00 

37.88 

26.00 

22.35 

1 

7.00 

8.1 • 

• 




ZONE 3 






80.00 

39.19 

/ 

9.19 

47.00 

42.52 

26.00! 

36.52 

7.00 

1Q.15 





ZCNE 4 






80.00 

99.61 

/ 

19.61 

47.00 

59.73 

26.00! 

•30.60 

7.00 

9.18 





ZCNB 5 






80.00 

92.73 

i 

12.73 

47.00 

41.78 

26.00! 

42.50 

7.00 

8.45 

400.00 

424.05 

/ 

24.05 

235.00 

228.10 

130.00 155.72 35.00 42*. B 


i 


A comparison of tho rovisod "unit quota system” with tho suporsodod 
system shows that tho difforonces are rolativoly small and that tho radio set~up 
of tho country will not ho unduly di3turbod by tho adoption! of the improved system. 

Concluding, it appears that tho United. Statos was 24.05 units ovor tho 
maximum 400 as of Juno 9, 1930, averaging •§• unit por stato.' Twonty-soven statos 
woro "under quota" as canparod to twonty-ono statos "ovor quota". Quito c fair 
balanco considering tho many technical complications and conflicting intorosts. 

A 3 pointed out, tho distribution of radio facilities can novor bo ex- 
actly proportional but it is ovident that conditions will be gradually improved 
as some stations which aro financially unsound "go off tho air* and other assign¬ 
ments aro transferred from "ovor quota" to "under quota" areas. 

i 

1 

1 

1 

1 

******* 


1 

1 

1 


142 
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143-146 Minutes of the Federal Radio Commission. 

2705. ! 

I 

Minute #235, June 25, 1930, 10:30 A. M. 

i 

j 

Present: Commissioners Saltzman, Chairtnan; Sykes, 
Starbuck, Lafount and Robinson. 

i 

i 

* * * # * 9 * 

147 Rules and Regulations. 

Upon motion duly made and carried the! Commission 
adopted the following order: 

It is ordered: That four hundred of the units set forth 
in General Order 92 be regarded as the maxiinum number 
of units for the United States to be equally divided among 
the zones in accordance with the Radio Act of 1927 as 
amended. 

_ _ _ i _ 

148 Federal Radio Commission, Washington, D. C. 

3699. j 

| 

General Order No. 102. 

At a session of the Federal Radio Commission held at its 
offices in Washington, D. C., on the 8th day; of January, 
1931, the Commission adopted the following General Order: 

Whereas, under the unit and quota figures adopted by the 
Commission, the First and Second Zones are under-quota 
and the remaining three zones are over-quota; 

And whereas, there are a number of states that are over¬ 
quota and a number of states that are under+quota; 

And whereas, there is now pending before! the Commis¬ 
sion a number of applications from under^quota states 
which, under the law, are entitled to their pro rata share 
of radio facilities; 

Therefore, in order to bring about an equalization of 
these radio facilities among the states in the zones, the 
Commission adopts the following with reference to ap¬ 
plications : 

1. Where a zone has already in use its pro rata share of 
facilities, the Commission will not allocate any further 
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radio facilities to that zone, which would increase its quota. 

2. Applications from under-quota states in zones which 
have already allocated to them their pro rata share of radio 
facilities should be for a facility already in use in that zone 
by an over-quota state. 

3. Likewise, where a state is already over-quota, the 
Commission will not allocate any further radio facilities to 
that state, which would increase its quota. 

4. Applications from states which now have their quotas, 
or from states which are over quota, should be for facilities 
alreadv in use in that state. 

5. An applicant from an under-quota state in an under¬ 
quota zone may apply either for facilities in use in an over¬ 
quota state in that zone or an over-quota state in an over¬ 
quota zone. 

The further questions of kilocycle and mileage separa¬ 
tions should also be considered by an applicant in selecting 
the frequency to be applied for. 

Since the Commission has classified stations in accord¬ 
ance with power into three classes, namely, clear channel, 
regional, and local stations, and has allocated certain fre¬ 
quencies for the use of each of these three classes of sta- . 
tions, applications should be for frequencies set aside by 
the Commission for the character of station applied for. 

All applications now pending before the Commission 
which have not been heard or designated for hearing by 
the Commission may be amended by the applicants to con¬ 
form to this Order. 

This Order shall be effective on the day first above 
written. 

FEDERAL RADIO COMMISSION. 
JAMES W. BALDWIN, 

Secretary. 

149 Federal Radio Commission, Washington, D. C. 

4016. 

Explanation of General Order No. 102. 

February 26, 1931. 

General Order No. 102 of the Federal Radio Commission 
must be considered together with other General Orders of 


FEDERAL RADIO COMMISSION. 
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the Commission and its established policy. General Order 
No. 40 of this Commission designates six frequencies for 
use by local stations and restricts the nighttime power of 
stations of these frequencies to a maximum! of 100 vratts. 
The same General Order designates certain frequencies to 
be occupied by regional stations operating With powers of 
250, 500 or 1000 watts at night. General Order No. 40, 
therefore, would prohibit the operation of a station using 
more than 100 watts power on any of the six local frequen¬ 
cies. The established policy of the Commission, based on 
what is believed to be sound engineering j and economic 
principles, has been to authorize no 100-watt stations to 
operate at night on regional frequencies. 

Applicants for construction permits for local stations 
(meaning stations operating with the power of 100 watts 
or less at night) are restricted to the six frequencies desig¬ 
nated for that purpose by General Order Nb. 40 above re¬ 
ferred to. 

In the final analysis, and from a practical viewpoint, it 
appears that applications from states which have their 
quota, or more, of radio facilities assigned to them should, 
in general, be confined to facilities of a station, or stations, 
of the same class as that proposed to be constructed and/or 
operated by the applicant. That is, if the applicant applies 
for authority to construct or operate a local station in a 
state which has its quota, or more, the application should 
be to supplant a local station in that state. Applications 
for regional assignments should be made fbr the facilities 
of a regional station and applications for clear-channel as¬ 
signments should be for the facilities of a. clear-channel 
station. 

In some cases, however, where facilities of one class can 
be installed without interference but the state and/or zone 
has its quota already assigned then applications may be 
made for all or part of the facilities of any station of any 
class in that state or zone. In this case the applicant should 
specifv the facility which he desires to have transferred. 

FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, 

Secretary. 


! 

I 


i 
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150 Federal Radio Commission, Washington, D. C. 

2508. 

General Order No. 91. 

(A) General Order Specifying and Limiting the Maximum 
Rated Power of Broadcast Transmitters Which May be 
Installed Hereafter and Specifying Methods for Deter¬ 
mining the Operating Power of Broadcast Transmitters 
of Various Types. 

At a session of the Federal Radio Commission held at 
its offices, in Washington, D. C., on May 23, 1930. 

Maximum Allowable Rated Carrier Power. 

It is ordered: 

Section 1. That the maximum rated carrier power of all 
broadcast transmitters to be installed after this date shall 
be determined by the authorized power as given in Table 1 
of this Section. The maximum carrier power rating shall 
be determined as provided in Section 2 of this General 
Order. 

Table I. 

Maximum 
carrier power 
allowed 

Authorized power. to be installed. 

(a) 

5 to 100 watts .... 

250 “ Day 

(b) 

250 to 1,000 watts 
2,500 to 5,000 “ 

(c) 

The maximum power to be installed in stations with an 
authorized power of over 5000 watts shall be the same as 
the authorized power. 

Applicants requesting power from 5 to 50 watts, or from 
250 to 500 watts inclusive, may be allowed to install trans¬ 
mitters of the same maximum carrier power as the au¬ 
thorized power. 


.... 100 watts 

.... 250 “ 

.... 1,000 watts 
....5,000 “ 
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Section 2. The maximum power of all jbroadcasting 
transmitters shall be determined by the installed vacuum 
tube capacity of the oscillator or radio frequency power 
amplifier which supplies power to the antenna. 

Transmitters employing high-level modulation shall be 
rated as the same maximum carrier power a^ the total in¬ 
stalled tube power capacity of the stage which supplies 
power to the antenna. The maximum carrier power of 
transmitters employing low-level modulation shall be rated 
as one-fourth the installed tube power capacity of the stage 
which supplies power to the antenna. (If this does not give 
an even number, the nearest even figure shall be used.) 

The power capacity of all standard tubes commonly used 
in broadcasting transmitters with a power of 50 watts or 
above as oscillators, or Class 3 or Class C amplifiers, is 
fixed and approved as set out in Table II, hereafter set out 
in this Section. Any tube of a power rating or type num¬ 
ber not listed in Table II may be specified oh an applica¬ 
tion to the Commission, provided the manufacturer’s maxi¬ 
mum rating and operating constants as oscillator or Class 
C amplifier are definitely shown in such application, subject 
to approval by the Commission. 

151 Table II. 


Power 

rating, 

watts. 


De Forest. 


RCA—Radiotron. 


Western Electric. 


50.. 503-A-511-545. UV203-A-UV-211-UVS45... 211-A !to E 242-A 24SA. 

75.. 552-560 .UXS52-UXSG0.!. 

250.. 504-A.UV204-A. 212-A to E. 241-A. 

350.UVS49.j. 

500.. 500-561 .UVS61.J. 

1,000.UV851-UV206. \ . 

2,000. 243-A.; 

5.000.. 520-B. 228-A.I 

10,000. UV207-UV84 8-U VS63- 

UVS54 . 220-B, 240-A. 

15.000 . 236-A: 

35.000. 232-A.! 

100.000.UV862. 


Section 3. No licensee shall increase the number of 
vacuum tubes or change to vacuum tubes of higher rating 
in the oscillator or radio frequency power amplifier which 
supplies power to the antenna, or change the system of 
modulation without the authority of the Commission there¬ 
for. 
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Determination of Operating Power. 

Section 4. The operating carrier power of broadcasting 
transmitters shall be determined by the antenna input 
power either by (a) direct measurement or (b) by indirect 
measurement by means of the plate input power of the 
oscillator or last stage radio power amplifier which sup¬ 
plies power to the antenna. 

(a) The antenna input power by direct measurement is 
the square of the antenna current times the antenna re¬ 
sistance at the place where the current is measured and 
at the operating frequency. The direct measurement of the 
antenna input power will be accepted as operating power 
provided the data on the antenna resistance measurements 
are submitted under oath, giving detailed description of 
the method used and data taken. The antenna current, 
shall be measured by an ammeter of accepted accuracy, 
and subject to such verification as the Commission may de¬ 
termine. 

Any licensee from whom the Commission accepts antenna 
input power by direct measurement as the operating power, 
shall not make any changes in the antenna system without 
the authority of the Commission. 

( b ) The antenna input power shall be determined by 
indirect measurement from the plate input power by multi¬ 
plying plate voltage by the plate current of the oscil- 

152 lator or last stage radio po^ver amplifier which sup¬ 
plies power to the antenna and by the proper per¬ 
centage given in Table III or IV in accordance with the 
power and system of modulation used. 

The operating power of transmitters employing high-level 
modulation shall be determined from the plate input in ac¬ 
cordance with Table III. 


Table III. 


Maximum carrier power 
of transmitter. 


The power output 
shall he considered 
to be this per¬ 
centage of plate input. 


5 to 100 watts . 50% 

250 to 1000 “ . 60% 

2500 to 50000 “ . 65% 
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FEDERAL RADIO CCSMISSICN 
V/ashingtoa.D.C. 

August 19, 1930. 


Upon nation duly made and can!ad, the Commission adopted the figures 
officially released by the Bureau of the-Census of the Department of Commerce under 
date of August 8, 1930, in its "Preliminary Announcement of Population of the 
United States; 1930" as the basis for computing the quota of radio facilities due 
each state under the Radio. Act of 1927 as an ended, and' directed that these figures 
be used pending the compilation of the final figures of the official census of the 


United States for 1930: 

POPULATION 

ZONES AND STATES 

FIRST -ZONE 

PERCENTAGE OF TOTAL UNITS 

TOTAL FACILITIES DUE EACH 
DUE EACH STATE STATE 

| 

TOTAL 

UNITS AS, 

SICKED EACH • .TDTAL^UNXTS 
STATE AS OF UNDER OR OVER 
JUjy 31, QUOTA AS OF 
1930 JUiy 31.1930 


1928 

1930 

1928 

1930 

1928 

1930 


1928 

1930 

Conn. 

1,667,000 

1,604,711 

6.00 

5.58 

4.87 

4.46 

3L62 

j 

-1.35 

.-0.84 

Del. 

244,000 

238.380 

.90 

.83 

.71 

.67 

0|.7« 

1 

-0.01 

JO .03 

D.C. 

522,000 

486,869 

2.00 

1.67 

1.53 

1.33 

1.3 

-0.23 

-0.03 

Maine 

795,000 

800,056 

2.90 

2.78 

2.33 

2.22 

2.0 

-0.33 

-0.22 

Md. 

1,616,000 

1,629,321 

5.90 

5.70 

4.73 

4.56 

3.8 

-0.93 

-0,76 

Mass. 

4,290,000 

4,253,646 

15.50 

14.80 

12.54 

11.85 

ld.oe 

-2.46 

-i%77 

N. H. 

4o6,000 

455,293 

1.50 

1.64 

1.34 

1.31 

0.2 

-1.14 

-1.11 

N.J . 

3,821,000 

4,028,027 

13.90 

14.01 

11.18 

11.21 

11.43 

/0.25 

JO.22 

N. Y. 

11,550,000 

12,619,503 

42.10 

43.87 

33.77 

35.10 

3S.65 

A.88 

A.55 

R. I. 

716,000 

.687,232 

2.50 

2.39 

2% 10 

1.91 

1.4 

-0.70 

-0.51 

Vt. 

352,428 

359,092 

1.30 

1.25 

1.03 

1.00 

0.3 

-0.73 

-0.70 

P. R. 

1,299,809 

1,543,913 

*.60 

5.40 

3.80 

4.32 

0.6 

-3.20 

-3.72 

V. I. 

26.051 

22.012 

.90 

.08 

.07 

•06 

.0 

-0.07 

-0.06 


27,355,288 28,738,055 

100.00 

100.00 80.00 80.00 

74.06 

-5.92 

- 5.92 
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SBC 0 N D ZONE 

TOTAL UNITS 

PERCENTAGE ASSIGNED 

CF TOTAL EACH .stats 

ZONE FAC ILL- TOTAL UNITS AS OF TOTAL UNITS UNDER 
POPULATION TIES DUE DUE EACH JUCf'31, OR 0VEST QUOTA IS 



ZONES J£ND 


EACH STATS 

STATE 

1930 

OF JUIS 31, 1930 


1928 

1930 

1928 

1930 

1928 

1930 


1928 

1930 

Ky. 

2,553,000 

2,623,668 

9.08 

9.42 

7.26 

7.54 

7.62 

/ 0.36 

/ 0.08 

Mich. 

4,591,000 

4,842,280 

16.32 

17,36 

13.06 

13.88 

10.90 

- 2.16 

- 2.98 

Ohio 

6,826,000 

6,639,837 

24.28 

23.60 

19.42 

19.05 

18.55 

- 0.87 

- 0.50 

Pa. 

9,854,000 

9,640,802 

35.05 

34.56 

28.03 

27.64 

19.17 

- 6.86 

- 8.47 

7a. 

2,575,000 

2,419,471 

9.15 

8.67 

7.33 

6.94 

9.50 

/ 2.17 

/ 2.56 

W, Va. 

1.724;000 

1.728.510 

6.12 

6.19 

4.90 

4.95 

3.60 

- 1.30 

- 1.36 

Total 28,123,000 

27 ,'894,568 

100.00 

100.00 80.00 

80.00 

69.34 

-10.66 

-10,66 
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MIS D ZON X 


MKEULATICN 


PERCENTAGE TOTAL UNITS 

OF TOTAL ZONE TOTAL UNITS ASSIQ{SD 
FACILITIES DUE DUE EACH 
STATE 


nis 

EACH 


STATS AS OF 
JULY 31, 1930 


TOTAL UNITS 
UNDER OR OVER 
QUOTA AS OF • 



1928 

1930 

1928 

1930 

1928 

1930 

I 

1928 


1930 

Ala. 

3,573,000 

2,645,297 

9.15 

9.23 

7.33 

7.39 

4.50 | 

- 2.83 

- 

2.89 

Ark. 

1,944,000 

1,853,981 

6.90 

6.46 

5.54 

5.17 

4.40'! 

- 1.14 

- 

.77 

Fla. 

1,411,000 

1,466,625 

5.10 

5.11 

4.02 

4.09 

8.35 

i 4.33 


4.26 

CrQ« 

3,203,000 

2,902,443 

11.44 

10.11 

9.12 

8.09 

7.60 

- 1.52 


•49 

La. 

1,950,000 

2,094,496 

6.94 

7.29 

5.55 

5.83 

8.5C 

/ 2.*95 

/ 

2*. 67 

Miss. 

1,79b,000 

2,007,979 

6.35 

7.00 

5.10 

5.60 

2.60 

- 2.50 

- 

3.00 

N. C. 

2,938,000 

3,170,287 

10.45 

11.05 

8.37 

8.83 

7.82 

- .55 


1.01 

Okie. 

2,426,000 

2,391,777 

8.63 

8.34 

6.91 

6.67 

7.75 ; 

/ .84 


1.06 

• 

o 

• 

CO 

1,864,000 

1,732,567 

6.60 

6.03 

5.31 

4.82 

1.70 

- 3.61 

- 

3.12 

Tazm. 

2,502,000 

2,608,759 

8.90 

9.10 

7,13 

7.29 

13.0 | 

/ 5.87 


5.71 

Texas 

5.487.000 

5.821.272 19.54 

20.28 

15.62 

16.22 

22.77 i 

i 7.15 

jl . 

6.55 


Total 28,088,000 28,695,483 100.00 100.00 80.00 80.00 
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FOURTH ZONE 


TOTAL UNITS 

assichh) 

PERCENTAGE EACH STATE TOTAL UNITS 



i 

POPULATION 

ZONES AND STATES 

OF TOTAL 

ZONE FACILITIES 
DUE EACH STATE 

TOTAL 

UNITS DUE 
EACH STATE 

AS OF 
JUDT 31, 
1930 

UNDER OR OVER 
QUOTA AS OF 

JUIY 31. 1930 


1928 . 

1930 

1928 

1930 

1928 

1930 


1928 1930 

Ill. 

7,396,000 

9,607,684 

27.60 

28.16 

22.08 

22.50 

32.80 

/ 10.72 jllG.30 

Ind. 

3,176,000 

3,225,600 

11.85 

11.94 

9.40 

9.53 

6.07 

- 

. 3.42 - 3.46 

Iowa 

2,428,000 

2,467,900 

9.07 

9.12 

7.25 

7.30 

12.62 

/ 

5.37 / 5.32 . 

Kans. 

1,835,000 

1,879,946 

6.85 

6.94 

• 5.48 

5.56’ 

4.81 

- 

0.67 - 0.75 

Minn. 

2,722,000 

2,566,445 

10.17 

9.48. 

8.13 

7.59 

9.01 

/ 

0.88 / 1.42 

Mo. 

3,523,000 

3,620,961 

13.15 

13.40 

10.52 

10.72 

12.0 

/ 

1.48 / 1.28 

Nefcr. 

1,408,000* 

1,378,900 

5.25 

5.10 

4.21 

4.08 

5.83 

/ 

1.62 / 1.75 

N.Dafc. 

641,192 

682,448 

2.39 

2.52 

1.92 

2.02 

2.30. 

/ 

0.38 / 0.28 

3 .Dak. 

704,000 

690,755 

2.63 

2.55 

2.10 

2.04 

3.41 

/ 

1.31 / 1.37 

Wise. 

2.953.000 

*» 

2.930.282 

11.04 

10.83 

3.82 

8.66 

• 

7.33 


1.49 - 1.33 

Total 

25,786,192 27,050,921. 

100.00 

100.00 

80.00 

80.00 

96.18 

4 15.18 / 16.18 
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? I ? T H ZONE 

|. 

i 

percentages totalunits total units 

OF OTTSL-■ TOTAL ASSGD. EACH UNDER OR OVER 

POPULATION ZONE FACILITIES UNITS DUS STATE AS OIF QUOTA AS OIF 



ZONES AND STATES 

DUE EACH STATS EACH STATS JULY - 31.1930 JUL5T 31. 1930 


1928 

1930 

1928 

1930 

1928 

1930 


I -1928 

1930 

Ariz. 

474,000 

435,833 

4.20 

3.53 

3.37 

2.83 

2.60 

- 0.77 

- 0.25 

Calif. 

4,556,000 

5,672,009 

40.44 

46.06 

32.34 

36.85 39.53 

/ 7.19 

/ 2.68 

Colo. 

1,090,000 

1,035,043 

9.67 

8.42 

7.74 

6.74 

9.62 

i 1.88 

4 2.83 

Idaho 

546,000 

445,837 

4.84 

3.62 

3.88 

2.89 

£.25 

- 1.63 

- 0.64 

Mont. 

548,889 

536,332 

4.S7 

4.35 

3.90 

3.48 

2.90 

J 

- 1.0 

- 0.58 

Nov. 

77,407 

90,981 

.68 

.74 

.55 

.59 

jo.eo 

/ 0.25 

/ 0.21 

N. Max. 

396,000 

427,216 

3.51 

3.47 

2.81 

2.77 

2.37 

- 0.44 

- 0.40 

Oreg. 

902,000 

952,691 

8.00 

7.74 

6.41 

6.19 

8.41 

4 2.00 

/ 2.22 

Utah 

531,000 

502,582 

4.70 

4.06 

3.77 

3.27 

! 

6.60 

/ 2.63 

/ 3.33 

Wash. 

1,587,000 

1,561,967 

14.06 

12.70 

11.27 

lo.ie : 

J5.92 

/ 4.65 

i 5.76 

Wyo. 

247,000 

224,597 

2.19 

1.82 

1.75 

1.46 

.20 

- 1.55 

- 1.26 . 

Alaska 

55,036 

58,758 

.48 

•4b 

.39 

.38 

1.00 

/ 6.51 

4 0.62 

Hawaii 

255.912 

368.336 

2.27 

2.99 

1.82 

2.39 

1.60 

- 0.22 

- 0.79 

Total 

11,266,244 12,312.182 

100.00 

100.00 80.00 80.00 93.80 

/L3.80 

• 

/13.80 
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7 17 T H ZONE 


PGPUIATIC0J 


PERCENTAGE TOTAL UNITS TOTAL UNITS 

07 TOTAL w TOTAL ASSGD. EACH UNDER OR OVER 

ZONE FACILITIES UNITS DUE STATE AS OF qpOTA AS OF 



1928 

1930 

1928 

1930 

1928 

1930 


1928 

1930 

Ariz. 

474,000 

435,833 

4.20 

3.53 

3.37 

2.83 

2.60 

- 0.77 

- 0.23 

Calif. 

4,556,000 

5,672,009 

40.44 

46.06 

32.34 

36.85 

39.53 

/ 7.19 

/ 2.68 

Colo. 

1,090,000 

1,035,043 

9.67 

8.42 

7.74 

6.74 

9.62 

/ 1.88 

+ 2.88 

Idaho 

546,000 

445,837 

4.84 

3.62 

3.88 

2.89 

2.25 

- 1.63 

- 0.64 

Mont.' 

548,889 

536,332 

4.87 

4.35 

3.90 

3.48 

2.90 

- 1.0 

- 0.58 

Nev. 

77,407 

90,981 

..68 

.74 

.55 

.59 

0.80 

./ 0.25 

/ 0.21 

N. Max. 

, 396,000 

427,216 

3.51 

3.47 

2.81 

2.77 

2.37 

- 0.44 

- 0.40 

Oreg. 

902,000 

952,691 

8.00 

7.74 

6.41 

6.19 

8.41 

/ 2.00 

/ 2.22 

Utah 

531,000 

502,582 

4.70 

4.08 

3.77 

3.27 

6.60 

/ 2.83 

/ 3.33 

"Wash. 

1,587,000 

1,561,967 

14.08 

12.70 

11.27 

10.16 

15.92 

/ 4.65 

/ 5.76 

Wyo. 

247,000 

224,597 

2.19 

1.82 

1.75 

1.46 

.20 

- 1.55 

- 1.26 

Alaska 

55,036 

68,758 

.48 

.48 

.39 

.38 

1.00 

/ 0.61 

/ 0.62 

Hawaii 

255.912 

368.336 

2.27 

2.99 

1.82 

2.39 

1.60 

- 0.22 

- 0.79 

Total 

11,266,244 

12,312,182 

100.00 

100.00 80.00 80.00 

93.80 

Ao.80 

/13.80 
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STATS 


' Ill. 
Calif. 
Texas 
Tonn. 
Iowa 

No m York 
Wash. 
Florida 
La. 

Utah 

Ya. 

Oregon 

Colo. 

Nobr. 

HO. 

S. Oak. 
Minn. 
Ckla. 
Alaska 

M. Dak. 
Ky. 

N. J. 
Nov. 


Del. 

V.I. 

Hawaii 

D.C. 

Maine 

N. Max. 

N.Car. 

Eat • 

R.I. 

Vt. 

Ariz. 

Ohio 

Ud. 

Mont. 

N.H. 

Ark. 

Conn. 


Assignments as of July 31, 1930. 

TABUS NO. 1. 


NOMBIR OF UNITS OVER AND 

1988 Pop: 
uvj£h 

10.72 

7.19 

7.15 

5.87 
5;37 

4.88 
4.65 
4.33 
2.95 
2.83 
2/17 
2.00 

1.88 
1.62 
1.46 
1.31 
0.88 
0.84 
0.61 
0.36 
0.36 
0.25 
0.25 


UNDER 

0.01 
0.07 
0.22 
' 0.23 
0.33 
0.44 
0.55 
0.67 
0.70 
0.73 
0.77 
0.87 
0.93 
1.00 
1.14 
1.14 
1.25 


UNDER QUOTA DOX 


STATS 

1930 POP. 


OVER 

Ill. 

10.30 

Texas 

6.55 

Wash. 

5.76 

Term. 

5.71 

Iowa 

5.32 

Florida 

4.26 

New York 3.55 

Utah 

3.33 

Colo. 

2.88 

Calif. 

2.68 

La. 

2.67 

Va. 

2.56 

Oregon 

2.22 

Nobr. 

1.73 

Minn. 

1.42 

S. Dak, 

1.37 

Mo. 

1.28 

Ckla. 

1.08 

Alaska 

0.62 

N. Dak, 

0.28 

N. J. 

0.22 

Nov. 

0.21 

Ky. 

o.oe 

Del. 

0.03 


UNDER 

D.C. 

0.03 

y.i. 

0.06 

Maine 

0.22 

Ariz. 

0.23 

N. Max 

. 0.40 

Go. 

0.49 

Ohio 

0.50 

R.I. 

0.51 

Mont. 

0.58 

Idaho 

0.64 

Vt. 

0.70 

Sana. 

0.75 

Md. 

0.76 

Ark. 

0.77 

Hawaii 

0.79 

Conn. 

0.84 

N. Cat 

. 1.01 
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UNDER 

V. Va. 

1.30 

Wise. 

1.49 

Ga. 

1.52 

Wyo. 

1.55 

Idaho 

1.63 

Mich. 

2.16 

Mass. 

2.46 

Miss. 

2.50 

Ala. 

2.83 

P.R. 

3.20 

Ind. 

3.62 

3. Car. 

3.61 

Pa. 

8.86 


UNDER 


N. H. 

wyo. 

Wise. 

W. Va. 

Mass* 

11a. 

Mich. 

Miss. 

S. Car. 
Ind. 

P. R. 
Pa. • 


1.11 

1.26 

1.33 

1.35 

1.77 

2.89 

2.98 

3.00 

3.12 

3.46 
3.72 

8.47 
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STATE 


Alaska 

Florida 

Tonn. 

Utah 

Iowa 

S • Dak. 

La. 

Ill. 

Texas 

Nev. 

Wash. 

Nebr. 

7a. 

Oregon 
Colo. 
Calif. 
N. Dak. 
N. T. 
Mo. 
Ckla. 
Minn. 

sy- 

H.J. 


Del. 

Ohio 

N. Car. 

Kans. 

Hawaii 

Maine 

D.C. 

H. Max. 

Wise. 

Ga. 

Mich. 

Mass. 

Md. 

Ark. 

Ariz. 

Conn.. 

Mont. 

W. Va. 

Pa. 


j 

i 


i 


Assignments as of July 31, 1930. 

tatytk NO. 2 


PERCENTAGE OP UNITS CWXR AND UNDER QPJOTA DUE 


1928 Pop . 

OVER 

136 

108 

82 

75 

74 

62 

53 

49 

46 

45 

41 

38 

30 

30 

24 

22 

19 

14 

14 

12 

11 

5 

2 


UNDER 


STATE 


Alaska 

Florida 

Utah 

Tonn. 

Iowa 

S. Dak. 

Wash. 

La. 

Ill. 
Nobr. 
Colo, j 
Texas j 
Va. • | 
Oregon 
Nov. | 
Minn.| 
Ckla. i 
N. Dak. 
Mo. 
N.Y. 
Califi 
Dal. 
N.J. 
Ky. 


1 950 POP. 

OVER 

163 

104 

102 

78 

73 

67 

57 

46 

46 

43 

43 

'40 

37 

36 

35 

19 

16 

14 

12 

10 

7 

5 

2 

1 

UNDER 


2 

4 

7 

12 

12 

14 

15 

16 
17 
17 
17 
20 
20 
20 
23 
26 
26 
27 
32 


D.C. 3 

Ohio | 3 

Ga. 3- 

Ariz. S 

Maine 10 

N. Car. 11 

Kans. 13 

N. Mcx. 14 

Mess.| 13 

Ark. 13 

Wiscj 15 

MontJ 17 

Md. 17 

Conn4 19 

Mich4 21 

Idaho 22 

W. Va. 27 

R. 14 27 • 

Pa. ! 31 

i 
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table no. 2 (continued) 


UNDER 

R. I. 

33 

Ind. 

36 

Ala. 

39 

Idaho 

42 

Miss. 

49 

S. Oar. 

68 

Vt. 

71 

P.R. 

84 

N.H. 

85 

Wyo. 

89 

V. I. 

100 


UNDER 

Hawaii 
Ind. 

Ala. 

Miss. 

S. Car. 

Vt. 

N. H. 

P.R. 

Htyo. 

7.1. 100 


-9- 
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The operating power of transmitters employing low-level 
modulation in terms of plate input and maximum percent¬ 
age of modulation of the antenna current without over five 
per cent second and third harmonics shall be determined 
in accordance with Table IV. No distinction will be recog¬ 
nized between transmitters of different power, or between 
transmitters of greater maximum carrier power than the 
operating power. 

Table IV. j 

The exact 
output shall 

Maximum percentage j be this per cent 

of modulation. j of the plate input. 

100 to 80% .L. 334% 

75to50% .!.. 40 % 

i 

Section 5. Operating power rating based |on field inten¬ 
sity measurements may be accepted in lietc of antenna input 
power, provided a sufficient number of measurements are 
taken to insure accuracv and a theoretical analvsis of the 

v * 

antenna is submitted, indicating horizontal and vertical 
distribution of the radiation. This data mu|t be submitted 
to the Commission for such verification as it may consider 
necessary. Any licensee from whom the Commission 
accepts operating power based on field intensity measure¬ 
ments shall not make any changes in the antenna system 
without the authority of the Commission therefor. 

Section 6. All transmitters shall be equipped with indi¬ 
cating instruments of accepted accuracy which will give the 
values of the antenna current, voltage supplied to the plate 
circuit of the oscillator or power amplifier silage which sup¬ 
plies power to the antenna, and the total!direct current 
flowing in the plate circuit of the oscillator or power am¬ 
plifier stage which supplies power to the antenna. 

FEDERAL RADIO COMMISSION, 
By C. McK. SALTZMAN, j 

Chairman. 

(Here follows Commission’s order, side folios 153-162.) 
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163 Examiner’s Report No. 174. 

Federal Radio Commission, Washington, D. C. 

Docket No. 1110. 

In re Application of Pacific Development Radio Company 
(Station KECA), Los Angeles, California, for Construc¬ 
tion Permit. 

Assignment. Present. Requested. 


Frequency .1430 kc. 1430 kc. 

Power..1 kw. 1 kw.; 2 */> kw. L. S. 


Hours of Operation.Unlimited. Unlimited. 

Louis G. Caldwell appeared for applicant. 

John Beardsley and Gross W. Alexander appeared for 
respondent Pacific-Western Broadcasting Federation, Ltd. 

John W. Guider appeared for Stations KFVD and 
KFWB. 

Ben S. Fisher and Hobart Newman appeared for the 
Commission. 

By stipulation of the parties, the record in Docket No. 
1112, applications of Pacific-We stern Broadcasting Fed¬ 
eration, Ltd., for modification of construction permits, and 
the record in Docket No. 1142, application of Pioneer 
Broadcasting Company for construction permit, in each of 
which cases the same parties are interested, are consoli¬ 
dated with the record in this case for purpose of reaching 
a decision on this application. 

Applicant seeks authority to increase daytime power 
from one kilowatt to two and one-half kilowatts; to move 
to the present location of Station KFI; and to use the five 
kilowatt transmitter of Station KFI. It appearing 
164 that California has more than its equitable share of 
broadcasting facilities, applicant requests the with¬ 
drawal of the assignment held by Pacific-Western Broad¬ 
casting Federation, Ltd., (Station KPWF) under a con¬ 
struction permit. 

The Pacific Development Radio Company received its 
first license to operate Station KECA on December 4,1928, 
the station having been licensed prior to that time to other 
persons who are not involved in this proceeding. In May, 
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1929, the station’s power was increased from 500 watts to 
one kilowatt, and in November, 1929, it was licensed for 
its present assignment on 1430 kilocycles, j one kilowatt 
power, unlimited time. 

The entire capital stock of applicant, a Nevada corpora¬ 
tion, is owned by Earl C. Anthony, Inc., licensee of Station 
KFI, Los Angeles, California. The two stations are oper¬ 
ated jointly, under the same management, |and have the 
financial backing of Earl C. Anthony, Inc.,| a California 
corporation, having net assets of approximately $2,500,000. 
Operating costs of the two stations for January, February 
and March, 1931, amounted to $112,344.00, as against an 
income of $108,458.00 for the same period. 

About one-half of the broadcasting hours used by KECA 
are devoted to national chain programs, the greater per¬ 
centage during daylight hours. The remaining programs 
are originated by the station and include a j large number 
of a sustaining nature. The programs are wjell diversified, 
and compare favorably with those of other stations having 
similar assignments, averaging, as they do, 61% musical 
and entertainment; 10% educational; 4% agricultural; 1% 
market reports; 2% religious and 20% commercial. Phono¬ 
graph records and electrical transcriptions are not used. 

Station KECA now serves consistently with a satisfac¬ 
tory signal during daytime the area within a radius of 12 
to 15 miles of the transmitter, and with a j fair signal a 
radius of 20 to 50 miles, which includes the greater part 
of the metropolitan area surrounding Los Angeles, with 
the exception of San Bernardino, 55 miles ehst of the city 
of Los Angeles. The population within l6 miles of the 
transmitter is approximately 1,342,000 and within 50 miles, 
2,411,000. The requested increase in power will in- 
165 crease the daylight service range of the station be¬ 
tween 25 and 60%, dependent upon absorption con¬ 
ditions. 

A one kilowatt Western Electric transmitter is now in 
use by KECA, at 1709 West 8th Street, while the studios 
are located in a building about one mile to the west, at 1000 
South Hope Street, which also houses the! five kilowatt 
Western Electric transmitter and the studios!of KFI. The 
latter station is now constructing a 50 kw. transmitter, and 
its 5 kw. transmitter will be available to applicant upon 
completion of the new transmitter. More economic opera- 
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tion of KECA will be possible if its transmitter and studios 
are located in the same building. The application for au¬ 
thority to use the five kilowatt transmitter is necessarily 
dependent upon the granting of increased power, inasmuch 
as a hve kilowatt transmitter will not be licensed for use 
by a station authorized to use only one kilowatt output. 
(General Order 91.) 

The Los Angeles metropolitan area now has nineteen 
radio broadcasting stations, (eight of which share time 
using four frequency assignments, two stations sharing time 
on each). The basis of this application is not that the 
people have inadequate radio reception, but rather that the 
entire area does not receive the programs of KECA during 
daylight hours. 

Existing stations operating on 1430 kilocycles and adja¬ 
cent frequencies are at such distance from Los Angeles that 
interference is not anticipated from the operation of Sta¬ 
tion KECA with 2 1 /> kw. power during daylight hours. 

The respbndent Pacific-Western Broadcasting Federa¬ 
tion, Ltd., is the grantee of a permit issued November 16, 
1928 authorizing construction of a new station near West¬ 
minster, California. It appears that the permittee is finan- 
ciallv unable to construct the station authorized bv that 
permit and it has theretofore been recommended that ap¬ 
plication for extension of the construction permit be de¬ 
nied. (Examiner’s Report No. 171, Submitted May 18, 
1931, Docket No. 1112.) 

California is due as its equitable share of broadcasting 
facilities 36.85 units and is assigned 38.53 units. The per¬ 
mit of the Pacific-Western Broadcasting Federation, Ltd., 
is charged as 2 units, whereas the additional facilities 
herein requested are valued at .25 units. If the unit 
166 charge based on the existing permit is eliminated 
and this application granted, California will have 
substantially its full share of broadcasting assignments. 

There are pending before the Commission a number of 
applications for additional broadcasting facilities for Cali¬ 
fornia, including seven applications for new stations at 
Bakersfield and other points outside of Los Angeles. If the 
present application is granted, none of these pending appli¬ 
cations may be granted without eliminating existing assign¬ 
ments, even though the areas which the applicants vrould 
serve are without adequate broadcasting facilities. 
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Bakersfield, California, in the San Joaquinj Valley, 110 
miles north of Los Angeles, is so situated that it does not 
have adequate radio reception. 

i 

j 

Conclusions. 

i 

1. The area wherein applicant proposes to; increase its 
daytime service now has adequate radio facilities. 

2. The granting of this application would! give to the 
State of California substantially its full share of broadcast¬ 
ing facilities. 

3. The granting of this application would preclude the 
granting of pending applications for broadcasting facilities 
in communities in the State of California whicn do not now 
have adequate service. 

4. The granting of the application would, result in an 

inequitable distribution of the broadcasting facilities of the 
state among the communities therein. ; 

5. Public interest, convenience and/or necessity will not 
be served by granting the application for increased day¬ 
time power. 

6. The granting of authority to use a five kilowatt trans¬ 

mitter by a station authorized to use a maximum power of 
one kilowatt is contrary to the Commission’s Regulations as 
expressed in its General Orders heretofore j adopted and 
promulgated. ! 

7. Public interest, convenience and/or necessity will not 
be served by granting the application for authority to use a 
five kilowatt transmitter. 

8. The granting of authority to applicant to move its 
transmitter to the building now occupied by its studios, 

will permit of more efficient and economical opera- 
167 tion of Station KECA. 


Recommendation. j 
It is accordingly recommended: 

1. That applicant be granted authority tb move trans¬ 
mitter of KECA from its present location to! 1000 S. Hope 
Street, Los Angeles, California. 

2. That the application for authority to increase daytime 
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power to 2 1 / 4 kilowatts and use a 5 kilowatt transmitter be 
denied. 

RALPH L. WALKER, 
RALPH L. WALKER, 

Examiner. 


Submitted May 22’, 1931. 


168 Federal Radio Commission. Received Jun. 11, 1931. 

James W. Baldwin, Secretarv. 

/ V 


Federal Radio Commission, Washington, D. C. 


Docket No. 1110. 


In re Application of Pacific Development Radio Company 
(Station KECA), Los Angeles, California, for Construc¬ 
tion Permit. 

Applicant’s Exceptions to Examiner’s Report No. 174 and 

Request for Oral Argument. 

Louis Grl Caldwell, Attorney for Applicant, National 
Press Building, Washington, D. C. 

169 Request for Oral Argument. 

Pacific Development Radio Company, applicant herein, 
hereby requests oral argument before a quorum of the 
Commission, on the attached Exceptions to Examiner’s 
Report No. 174. 

In support of this request, applicant respectfully directs 
the attention of the Commission to the importance of the 
issues presented, as indicated by the Exceptions and the 
reasons stated in support thereof. 

PACIFIC DEVELOPMENT RADIO 
COMPANY, 

By LOUIS G. CALDWELL, 

Its Attorney. 

170 Federal Radio Commission, Washington, D. C. 

Docket No. 1110. 


In re Application of Pacific Development Radio Company 
(Station KECA), Los Angeles, California, for Construc¬ 
tion Permit. 



FEDERAL RADIO COMMISSION. 


113 

Assignment. Present. Requested. 

Frequency. 1430 kc. 1430! kc. 

Power . 1 kw. 1 kw[; 2% kw, LS. 

Hours of Operation. Unlimited. Unlimited 

1 

Applicant’s Exceptions to Examiner’s Report No. 174. 

Pacific Development Radio Company (KECA) herewith 
files its exceptions to Examiner’s Report NoL 174, hereto¬ 
fore submitted to the Commission in the above-entitled 
cause. 

Preliminary Statement. j 

In order to make possible a concise phrasing of the excep¬ 
tions and to avoid repetition of references to! the evidence, 
applicant makes this preliminary statement of the ultimate 
and undisputed facts, which it asks the Commission 
171 to consider as incorporated in each of its exceptions. 

By the instant application applicant! seeks author¬ 
ity (1) to use the present 5 kw. transmitter of KFI, involv¬ 
ing a change of transmitter location from 11709 W. 8th 
Street, Los Angeles, Calif., to 1000 So. Hope! Street in the 
same city; (2) to increase its daytime power from 1 kw. to 
2 1 /? kw. Applicant does not seek authority to move its 
present 1 kw. transmitter from one location! to the other, 
an operation which would involve a futile expense in dis¬ 
mantling the KFI transmitter and in moving the KECA 
transmitter, and an interruption in KECA’s $ervice. 

Applicant is a subsidiary of Earle C. Anthony, Inc., 
owner of KFI, Los Angeles. A new 50 kw. transmitter has 
been constructed for KFI outside of Los Angeles. It will 
be ready for use on or about June 15, 1931 (Rec. 13) and 
must thereafter be operated at a distance from the studios. 
The studios for both KFI and KECA are located at 1000 
So. Hope Street; the two stations are unde? one manage¬ 
ment and are operated as a single business institution. (Rec. 
16.) If KECA’s transmitter must also be operated from a 
distance, an additional three operators will be necessary at 
a cost of about $10,000 a year, three (instead of two) up¬ 
keep forces will be necessary, and further miscellaneous ex¬ 
penses will be incurred, such as telephone lin^s, loss of time 
in communication with employes, difficulties in making shifts 
between the various staffs, etc. (Rec. 23-24.) 

8—544oa 
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The following facts are undisputed in the record and are 
expressly or implicitly found to be true by the Examiner: 

172 1. Applicant is eminently well qualified finan¬ 
cially, by experience, and by its record of past and 

present service to operate KECA with the increased 
power. (Report, p. 2.) 

2. “More economic operation of KECA will be possible 
if its transmitter and studios are located in the same 
building.’* (Report, p. 2.) 

3. “The requested increase in power will increase the 
daylight service range of the station between 25 and 60%, 
dependent upon absorption conditions,” and will bring 
KECA’s service to several hundred thousand people who 
do not now receive it. (Report, p. 2, Rec. 22.) 

4. No interference to any existing stations would result 
from the increased power. (Report, p. 2, Rec. 36-37.) 

5. The requested increase of power is a facility not 
available for use by any other station, present or future, 
since the nighttime interference range of 1 kw. is far 
greater than the daytime interference range of 2V2 kw.; 
denial of the application would, therefore, result simply 
and solelv in the waste of a broadcasting facilitv and in 
depriving the public of the benefit of its use. (Rec. 37-38.) 

The Examiner’s sole reason for denial of the applica¬ 
tion was General Order 102, which, curiously, is nowhere 
mentioned in the report. Under protest, applicant fully 
complied with its requirements and by an amended appli¬ 
cation requested “the withdrawal of the assignment held 
by Pacific-Western Broadcasting Federation, Ltd. (Sta¬ 
tion KPWF) under a construction permit.” (Report, p. 
1.) As a result, a consolidated hearing was held be- 

173 fore the same Examiner on the instant application 
and on KPWF’s application for modification of its 

construction permit for extension of time. The hearing 
lasted several days, and caused applicant a very substan¬ 
tial outlay in time and money. As a result of the hearing 
KPWF’s application was recommended for denial, (Ex¬ 
aminer’s Report No. 171, submitted May 18, 1931). 

The undisputed facts shown by the record bearing on 
the construction and validity of General Order 102 and 
related questions are as follows: 

Under General Order 92 and the Commission’s action of 
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June 25, 1930 (prescribing 400 units “as the maximum 
number of units for the United States to be equally divided 
among the zones”), California’s mathematical share, based 
on its population under the 1930 census, is 36.85 units, and 
its present actual assignment (as of the time of the hear¬ 
ing) is 38.53 units (Rec. 39). The unit value of KPWF’s 
assignment is two units, so that deletion of its assignment 
would bring California’s actual quota to .32 units below 
its mathematical share (Rec. 39, 42). Since the hearing 
the Commission, pursuant to Examiner Walker’s recom¬ 
mendation in Report No. 119, has deleted KFQU, Holy 
City, Cal. (.1 unit). In addition, KGEF, LosjAngeles, Cal. 
(.5 unit) is subject to possible deletion as tile result of a 
hearing vdiich has been held on its renewal application. 
California may, therefore, be as much as .82 units below 
quota when these matters are passed on by j the Commis¬ 
sion. The unit value of applicant’s requested daytime 
power increase is .25 units, so that the grafting thereof 
w r ould not result in using up the amount still due to the 
State (Rec. 42). j 

174 California’s 1930 population is 5,677,251, repre¬ 
senting a rate of increase of 65.7% oveij its 1920 pop¬ 
ulation (Rec. 34-35), as compared v T ith a rate of increase 
of 16.1% for the entire United States and as compared 
with a rate of increase of less than 12% for the other 10 
States in the Fifth Zone. At the same rate of increase its 
mathematical share of broadcasting facilities based on 
population will show a tremendous increase by 1940. 
Under the quota figures based on 1928 census estimates, 
California’s mathematical share w T as only 32.25 units (Rec. 
38). Based on the same rate of increase , its mathematical 
share will exceed 42 units in 1932 , and already exceeds 39 
units. 

Under the 1930 census Los Angeles County alone has a 
population of 2,208,492, or 39% of the total population of 
the State. Since 1920 it has increased at the rate of 
135.8% as compared with only 65.7% for the State of Cali¬ 
fornia (Rec. 34-35). If the same rate of inci*ease is main¬ 
tained, it will have 55.5% of the total population of the 
State in 1940. Out of the 38.53 units now charged against 
California it has (including the KPWF assignment) 20.03 
units (Rec. 56), but in this connection the population of the 
surrounding counties should also be considered. Further- 
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more, of the 19 stations in actual operation in and near 
Los Angeles, 8 are dividing time, and several are of power 
of only 50 or 100 watts. (Rec. 44.) Only two (KFI and 
KNX) have power in excess of 1 kw., day or night (Rec. 
43), and only these two, therefore, now serve the region 
outside the range of a 1 kw. station. 

j ^ _ 

It is undisputed that the Fifth Zone, with an area much 
greater than any of the other Zones (in fact, greater 

175 than the combined area of the other four Zones) can 
accommodate a considerably larger number of sta¬ 
tions, if the same mileage separations be observed (Rec. 
45). It is undisputed that, if General Orders 92 and 102 
be rigidly construed and adhered to and if at the same time 
the mileage-frequency separation tables of the Commis¬ 
sion’s engineering division be uniformly applied, a large 
amount of broadcasting facilities will be unused and 
wasted which miglit safely and advantageously be used in 
the Fifth Zone. 

In Parts I and II of the exceptions which follow, refer¬ 
ences to General Order 102 should be understood to in¬ 
clude also General Order 92 and certain minute entries of 
the Commission, in so far as they raise the same issues and 
in so far as they enter into or form the basis for General 
Order 102. This has been necessary to avoid unnecessary 
repetition of what are basically the same contentions. 
Among the provisions which are included in references 
hereinafter made to General Order 102 are the following: 

1. The last paragraph of General Order 92 which pro¬ 
vides : 

“It is further ordered that each of the five zones created 
by Section 2 of the Radio Act of 1927 shall each have 
broadcasting stations the total volue in units of which 
shall be equal, and shall be fairly and equitably distributed 
among and allocated to the states within each of said zones 
in proportion to the population each of said states bears to 
the population of the zone, and that the quota of broad¬ 
casting facilities to 'which each state is entitled shall be 
determined and fixed as herein provided and in ac- 

176 cordance with values in units for various classes of 
stations above set out.” 

2. The Commission’s minute entry of June 25, 1930, 
which provides: 
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“It is ordered: That four hundred of the units set forth 
in General Order 92 be regarded as the maximum number 
of units for the United States to be equally divided among 
the zones in accordance with the Radio Act of 1927 as 
amended.” 

i 

3. The Commission’s minute entry of June 25, 1930, 
(contained in a statement issued by the Commission on 
July 2, 1930) which, in addition to fixing 400 units as the 
total for the United States and 80 units as! the total for 
each zone, fixed 47 units, 26 units and 7 unit[s as the total 
of clear channel, regional channel, and local channel fa¬ 
cilities to be divided in each Zone. 

4. The Commission’s minute entry of Afigust 8, 1930 
(contained in a statement issued by the Commission on 
August 19, 1930), which adopted the preliminary 1930 
census figures as the basis for computing the quota of 
facilities due each State, directed that these figures be used 
pending the compilation of the final figures jof the official 
1930 census, and contained tables listing “oyerquota” and 
“underquota” States, with the amounts “due” and the 
amounts actually assigned to each State. 

5. The last two paragraphs of the document entitled 
“Explanation of General Order No. 102,” Issued by the 
Commission on February 26, 1931, which provide: 

177 “In the final analysis, and from a practical view¬ 
point, it appears that applications from states which 
have their quota, or more, of radio facilities assigned to 
them should, in general, be confined to facilities of a sta¬ 
tion, or stations, of the same class as that proposed to 
be constructed and/or operated by the applicant. That 
is, if the applicant applies for authority tp construct or 
operate a local station in a state which has its quota, or 
more, the application should be to supplant a local sta¬ 
tion in that state. Applications for regional assignments 
should be made for the facilities of a regional station and 
applications for dear-channel assignments i should be for 
the facilities of a clear-channel station. 

“In some cases, however, where facilities of one class 
can be installed without interference but thb state and/or 
zone has its quota already assigned then applications may 
be made for all or part of the facilities of any station of 
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any class in that state or zone. In this case the applicant 
should specify the facility which he desires to have trans¬ 
ferred.” 


I 

The Examiner’s Construction of General Order 102. 

Exception No. 1. The Examiner erred in failing to find 
that General Order 102, properly construed, does not pre¬ 
clude the granting of an application from an over-quota 
State in an over-quota Zone in a case where the applicant 
fully complies with the provisions of the General Order 
and specifies facilities charged against such State and 
where, after hearing, it appears that the specified facili¬ 
ties should be, and the Examiner recommends that they be, 
withdrawn. 

178 Exception No. 2. The Examiner erred in failing 
to find that General Order 102, properly construed, 
does not preclude the granting of an application where the 
granting thereof will not result in interference to any other 
station, and where the denial thereof will result simply and 
solely in the waste of a broadcasting facility not otherwise 
utilizable. 

Exception No. 3. The Examiner erroneously construed 
General Order 102 as precluding the granting of appli¬ 
cant’s application, and in failing to find that General Order 
102, properly construed, does not preclude the granting of 
said application. 


II 

Validity of General Order 102. 

Exception No. 4. The Examiner erred in failing to find 
that if General Order 102, or any portion thereof, pre¬ 
vents the granting of applicant’s application, the order, 
or such portion thereof, is contrary to public interest, con¬ 
venience or necessity and is invalid, in that, inter cdia, it 
requires a deplorable waste of a substantial portion of the 
limited total of broadcasting facilities and deprives the 
people of the United States of the benefit of the use of 
such facilities. 
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Exception No, 5. The Examiner erred in failing to find 
that if General Order 102, or any portion thereof, pre¬ 
vents the granting of applicant’s application, the order, 
or such portion thereof, is inconsistent with;and contrary 
to, the provisions of the Davis Amendment (the second 
paragraph of Sec. 9 of the Radio Act of 1927j as amended) 
in that: 


179 a) The order establishes an artificial equality in 
mere number of transmitters, and ignpres and pre¬ 
vents the equality of reception among the people of all the 
Zones which is likewise prescribed by the Davis Amend¬ 
ment ; 

b) The order discriminates in favor of the northeastern 
portion of the United States, and particularly the First, 
and Second Zones, at the expense of Zon< 2 s with large 
areas, particularly the Fifth Zone, and at the expense of 
the States within such Zones, including the State of Cali¬ 
fornia; 

c) The order does not effect, but on the contrary pre¬ 
vents, “a fair and equitable allocation of licenses, wave 
lengths, time for operation and station power” to Cali¬ 
fornia ; 

d) The order ignores and is inconsistent with, the 
proper construction to be given the phrases “as nearly as 
possible” and “whenever necessary or propier” contained 
in the Davis Amendment, under well-settled law estab¬ 
lished by a long line of decisions both of the United States 
Supreme Court and of the highest courts ip those States 
where the question has been passed on; 1 

e) The order ignores and is inconsistent w|ith the proper 
construction of the Davis Amendment established by the 
Court of Appeals of the District of Columbia, which held, 
with respect to said Amendment, 


1 Finch v. Riverside <G A. Ry. Co., 87 Cal. 597, 25 Pac. 765, 7G6; Green v. 
McCrane , 55 X. J. Eq. 436, 442, 37 Atl. 318; Atty. General v. Suffolk County 
Apportionment Commissioners (Mass. 1916, 113 N. E. 581, 5S4, 585; People 
v. Rice. 135 X. Y. 473, 31 X. E. 921, 929-930; In Re Hickey. 223 X. Y. 92, 
119 X. E. 235; Mexican Cent. R. Co. v. Pinkney, 149 U. Si. 194; Indianapolis 
t£ St. Louis Rd. Co. v. Horst, 93 U. S. 291, 300; Hills <C- j Co. v. Hoover, 220 
U. S. 329. 336; State v. Milwaukee County Supervisors, 25 Wis.. 339, 350; 
and many other cases, a complete list of citations wbiclji applicant will be 
glad to furnish to the Commission in case it is asked or [permitted to file a 
brief. 


I 

j 

i 

i 
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180 “The paramount consideration, after all, is the 
public interest, convenience, and necessity 

/) The order ignores and is inconsistent with the well- 
settled rule of statutory construction that statutes should, 
if possible, be so construed as to “avoid both unconstitu¬ 
tionality and any grave doubt or question thereon”; 3 

g) The order ignores and is inconsistent with the portion 
of the Davis Amendment which directs the Commission as 
to the methods for carrying the prescribed equality of 
broadcasting service into effect. 

Exception No. 6. Applicant excepts to the failure of the 
Examiner to find that if General Order 102, or any portion 
thereof, prevents the granting of applicant’s application, 
and if the order, or such portion thereof, thus construed is 
inconsistent with, or required by, the Davis Amendment, 
then the Davis Amendment (and, consequently, also the 
order) is invalid under the Constitution of the United 
States because, inter alia {a) it is an arbitrary, unreason¬ 
able and destructive burden on interstate commerce, not 
within the power of Congress to regulate interstate and for¬ 
eign commerce, and not even remotelv necessarv or rea- 
sonably incidental to the accomplishment of any purpose 
which Congress may constitutionally attempt to serve; (b) 
it is in violation of the Fifth Amendment to the Constitu¬ 
tion in that it requires the Commission to deprive the ap¬ 
plicant of liberty and/or property without due process of 
law; and (c) it requires the Commission to take from 

181 applicant its private property without just compensa¬ 
tion and without said taking being for any public 

use or purpose. The unreasonableness of the Davis Amend¬ 
ment under a rigid construction is demonstrated by such 
considerations as the following: 

a) When considered in the light of uncontroverted scien¬ 
tific and economic facts, the Davis Amendment requires a 
deplorable waste of the very limited total of available broad¬ 
casting facilities. For example, on any channel where two 
or more stations are permitted to operate simultaneously, 
the Davis Amendment, thus construed, limits the broadcast- 


2 Reading Broadcasting Co. v. Federal Radio Commission (App. D. C.) 
48 F. (2d) 458. 

8 Russian Volunteer Fleet v. U. S. — U. S. —, Adv. Ops. 1930-1031, 403, 407 
and cases there cited. 
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ing facilities which may be enjoyed by the larger Zones and 
the States within said Zones to what can be accommodated 
within the smaller Zones and the States within! those Zones; 
it prevents the giving of practical recognition tjo the peculiar 
topographical and other natural conditions of particular 
regions; 

b) The Davis Amendment not only does not accomplish, 
but prevents, equality of reception for the people of the sev¬ 
eral Zones and States ; 

c) The Davis Amendment fosters an unsorund and arti¬ 
ficial theory of equality as between States in a! field of inter¬ 
state commerce which ought to be regulated bnly on a na¬ 
tional basis with regard for the listening 'public in all 
States; it takes from the United States a measure of the 
great advantage which it has over the nations of Europe, 
namely, that of having a large area under ojne regulatory 
authority with freedom to act in the best interests of the 
people as a whole as against restrictions due to the conflict¬ 
ing separate interests of small political entities; 

d) The provisions of the Davis Amendment are mutually 
inconsistent, self-contradictory and incapable of being given 

effect, in that equality of radio broadcasting service, 
182 both of transmission and of reception, |can not be ac¬ 
complished by making and maintaining an equal al¬ 
location among the five Zones of broadcasting licenses, of 
bands of frequencies, of wave-lengths, of periods of time 
for operation, and of station power, or by making an al¬ 
location of licenses, wave-lengths, time for Operation, and 
station power to each of the states within each; Zone, exactly, 
or even approximately, according to population; 

e) The Davis Amendment is an attempt by Congress to 
control the Commission in a matter which is essentially one 
of administrative detail and prevents the Coihmission from 
giving effect either to the complicated scientific and eco¬ 
nomic factors involved, or to factors which change from 
time to time and from place to place, or to improvements 
made possible by the progress of science; 

/) The Davis Amendment prevents the Coijnmission from 
taking into account relative increases in population both as 
between the Zones and as between the States within each 
Zone, and from making proper and adequate provision for 
broadcasting facilities in those portions of the United 
States (such as in the Fifth Zone and particularly in the 
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State of California) where the rate of population increase 
is very substantially greater than in other portions of the 
United States. 


III. 

California’s Quota under General Order 92. 

Exception No. 7. The Examiner erred in finding that 

‘‘California is due as its equitable share of broadcasting 
facilities 36.85 units.” (Report, p. 5.) 

183 The figure of 36.85 units is based on the total of 
400 units (80 units to each zone), which the Com¬ 
mission’s minute entry of June 25, 1930 purports to estab¬ 
lish as the maximum for the entire United States. This 
“maximum” was never in actual force and has since been 
repeatedly repealed and replaced by an increasing total, 
which now amounts to 435.76 units for the United States. 
On the basis 1 of this total, the share of each Zone, on the 
basis of mathematical equality, is 87.15 units. The share of 
California, on the basis of its 1930 population, is, therefore, 
40.14 units. 

At the time General Order 92 was adopted, June 17, 1930, 
the total for the United States was 422.6 units. 1 By the 
repeated issuance and reissuance of licenses to virtually all 
existing broadcasting stations, the Commission has found 
that public interest, convenience and necessity are served, 
and will continue to be served, by at least this number of 
units. In addition, by its actions since then (which, in turn, 
have been reaffirmed by issuance and reissuance of licenses) 
the Commission has increased the total in actual use by 
13.16 units. This includes an increase to the First Zone, 
of 1.17 units 1 to the Second Zone, of 2.22 units, to the Third 
Zone, of 3.25 units, to the Fourth Zone, of 5.37 units, and 
to the Fifth Zone, of 1.15 units. A substantial portion of 
the increase in the Fourth Zone (which has only slightly 
more than one-third the area of the Fifth Zone) took place 
after General Order 102 was adopted . Under the circum¬ 
stances, the Commission’s minute entry of June 25, 1930 
has been meaningless and void from the outset, and, 

184 tested by the Commission’s own repeated actions 
since then, was and is contrary to public interest, 


1 Fourth Annual Report, p. 50. 
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convenience and necessity. 

Exception No. 8. The Examiner erred in failing to find 
that in so far as the last paragraph of General Order 92, 
and the Commission’s minute entries of June 25, 1930 and 
August 8, 1930 are based on 1930 census figures, they are 
contrary to public interest, convenience and necessity, con¬ 
trary to the requirements of the Davis Amendment prop¬ 
erly construed, and invalid, in that: 

(a) They ignore, and take no account of, the 1931 popu¬ 
lation of the several States, and, in particular, of Cali¬ 
fornia; 

( b ) They ignore, and take no account ojf, the rate of 
population increase of the several States, arid, in particu¬ 
lar, of California; 

(c) They disregard the claims and needs of the future, 
and create a rigid situation based on statistics already out 
of date by one year. 

Exception No. 9. The Examiner erred in finding: 

I 

“The granting of this application would give to the State 
of California substantially its full share of broadcasting 
facilities. * * * The granting of the application would 

preclude the granting of pending applications for broad¬ 
casting facilities in communities in the State of California 
which do not now have adequate service.” (Report, p. 3.) 

i 

i 

185 As is clear from the facts set forth in the “Pre¬ 
liminary Statement” above, the granting of appli¬ 
cant’s application would not physically preclude the grant¬ 
ing of any pending application, either in California or else¬ 
where, since it is for a facility not otherwise utilizable. 
The Examiner, of course, has reference purely to the 
“quota” question, which has already been sufficiently dis¬ 
cussed in the foregoing exceptions. There is!nothing in the 
record in this case, however, to show that any California 
community other than the territory to be served by 
KECA’s proposed increase of power and, other than 
Bakersfield, California does not have adequate service. 
With respect to Bakersfield, the same Examiner recom¬ 
mended denial of an application heard on ;a consolidated 
basis with applicant’s application (Report No. 180, In re 
Application of Pioneer Mercantile Company.) 


! 
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IV. 

Broadcasting Facilities in the Region Proposed to be 

Served. 

Exception No. 10. The Examiner erred in finding: 

“The area wherein applicant proposes to increase its 
daytime service now has adequate radio facilities.’’ (Re¬ 
port, p. 3.) 

As shown by the facts set forth in the “Preliminary State¬ 
ment” above, the area which would be served by the in¬ 
crease has service from only two stations, KFI and KNX. 
What is “adequate” or “inadequate” service is a relative 
matter, determined neither by law nor by ruling of the 
Commission. Why the listeners in the area in ques- 
186 tion should have the choice of only two programs 
when three might be made available, without injury 
to anyone, the Examiner does not state. It is submitted, 
however, that service is inadequate when facilities not 
otherwise utilizable are condemned to wasteful disuse, and 
the listening public is correspondingly prejudiced. 

Exception No. 11. The Examiner erred in finding: 

“The granting of the application would result in an in¬ 
equitable distribution of the broadcasting facilities of the 
State among the communities thereof.” (Report, p. 3.) 

So far as the Examiner has reference to the “quota” ques¬ 
tion, the matter has been sufficientlv discussed in Part III 
of these exceptions. There is no physical reason for the 
alleged “inequitable distribution.” The facts set forth in 
the “Preliminary Statement” above demonstrate that, on 
the basis of population, Los Angeles County and the imme¬ 
diate environs do not have an excessive share of Califor¬ 
nia’s broadcasting facilities. 


y. 

General and Miscellaneous. 

Exception No. 12. (Other pending applications.) The 
Examiner erred in finding: 

“There are pending before the Commission a number of 
applications for additional broadcasting facilities for Cali- 
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fornia, including seven applications for new stations at 
Bakersfield and other points outside of Los| Angeles. If 
the present application is granted, ljone of these 
187 pending applications may be granted without elimi¬ 
nating existing assignments, even though the areas 
which the applicants would serve are without adequate 
broadcasting facilities.’’ (Report, p. 3.) 


Except for the application of the Pioneer Mercantile Co. of 
Bakersfield, which company was a party to the hearing, ap¬ 
plicant was given no notice of any other sucli applications, 
and has had no opportunity to prove that sai$ applications 
should not be granted or that they should not be preferred 
over applicant’s application. Except for the Bakersfield 
application, the record is utterly devoid of any evidence 
that “the areas which the applicants would serve are with¬ 
out adequate broadcasting facilities.” The Examiner him¬ 
self recommended that the application of thej Pioneer Mer¬ 
cantile Co. be denied (Report No. 180). 

Exception No. 13 (General Order 91). The Examiner 
erred in finding: 


“The granting of authority to use a five kilowatt trans¬ 
mitter by a station authorized to use a maximum power of 
one kilowatt is contrary to the Commission’s iregulations as 
expressed in its General Orders heretofore adopted and 
promulgated.” (Report, p. 3.) 

The undisputed evidence shows no reason, technical or 
otherwise, for not permitting applicant to juse the 5 kw. 
transmitter in question in the operation of KECA with 
power of 1 kw. 

Exception No. 14 (Nature of Application). The Exam¬ 
iner erred in describing applicant’s application as an 
188 “application for construction permit” and in failing 
to describe the application as an “application for 
modification of license.” 

Exception No. 15 ( Moving of KECA Transmitter). The 
Examiner erred in recommending: 


“that applicant be granted authority to move transmitter 
of KECA from its present location to 1000 South Hope 
Street, Los Angeles, California.” (Report, p. 4.) 

Applicant has at no time requested, and does not desire, 
such authority. 
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Exception No. 16 ( Public interest, convenience or neces¬ 
sity). The Examiner erred in finding: 

‘ 4 Public interest, convenience and/or necessity will not be 
served by granting the application for increased daytime 
power.” (Report, p. 3.) 

The undisputed evidence, reflected in the Examiner’s find¬ 
ings of fact, shows the contrary (see “Preliminary State¬ 
ment” above). 

Wherefore applicant prays that the Commission reject 
the Examiner’s recommendations and grant applicant’s ap¬ 
plication both with respect to the use of the present KFI 
5 kw. transmitter and with respect to the requested increase 
of daytime power to 2% kw. 

Respectfully submitted, 

'pacific development radio 

COMPANY, 

By LOUIS G. CALDWELL, 

Its Attorney. 

189 Federal Radio Commission, Washington, D. C. 

4963. 

Docket No. 1110. 

In re Application of Pacific Development Radio Company, 
Los Angeles, California (Station KECA), for Construc¬ 
tion Permit. 

Statement of Facts, Grounds for Decision, and Order of the 

Commission. 

Preliminary Statement and the Issues. 

This proceeding arose upon the application of the Pacific 
Development Radio Company (Station KECA) for con¬ 
struction permit. This application, if granted, would 
authorize the applicant to increase daytime power from 1 
kilowatt to 2VL> kilowatts; to move to the present location of 
Station KFI; and to use the 5 kilowatt transmitter of Sta¬ 
tion KFI. It appearing that California has more than its 
equitable share of broadcasting facilities, applicant re¬ 
quests the withdrawal of the assignment held by Pacific- 
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Western Broadcasting Federation, Ltd., (Station KPWF) 
under a construction permit. 

By stipulation of the parties the record in Docket No. 
1112, applications of Pacific-Western Broadcasting Feder¬ 
ation, Ltd., for modification of construction permits, and the 
record in Docket No. 1142, application of Pioneer Broad¬ 
casting Company for construction permit, in each of which 
cases the same parties are interested, are consolidated with 
the record in this case for the purpose of reaching a deci¬ 
sion on this application. The application came on for hear¬ 
ing before Examiner Walker on April 8, 19311 On May 22, 
1931, the Examiner’s report was submitted recommending 
a denial of the application. Exceptions to the Examiner’s 
report were duly filed and the applicant made! a request for 
oral argument. 

i 

i 

Statement of Facts. i 


The Pacific Development Radio Company received its 
first license to operate Station KECA on December 4, 1928, 
the station having been licensed prior to that! time to other 
persons who are not involved in this proceeding. In May, 
1929, the station’s power was increased from 500 watts to 1 
kilowatt, and in November, 1929, it was lkjensed for its 
present assignment on 1430 kilocycles, 1 kilowatt power, un¬ 
limited time. 

The entire capital stock of applicant, a Nevada corpo¬ 
ration, is owned by Earl C. Anthony, Inc., licensee of Sta¬ 
tion KFI, Los Angeles, California. The two stations are 
operated jointly, under the same management, and have the 
financial backing of Earl C. Anthony, Inc., a California cor¬ 
poration, having net assets of approximately $2,500,000. 
Operating costs of the two stations for January, February 
and March, 1931, amounted to $112,344.00, as against an 
income of $108,458.00 for the same period. 

190 About one-half of the broadcasting hours used by 
Station KECA are devoted to national chain pro¬ 
grams, the greater percentage during daylight hours. The 
remaining programs are originated by the station and in- 


The programs 
with those of 


elude a large number of a sustaining nature, 
are well diversified and compare favorably 
other stations having similar assignments, 
they do, 61% musical and entertainment; 10% educational; 


averaging, 


as 
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4% agricultural; 1% market reports; 2% religious and 20% 
commercial. Phonograph records and electrical transcrip¬ 
tions are not used. 

Station KECA now serves consistently with a satisfac¬ 
tory signal during daytime the area within a radius of 12 
to 15 miles of the transmitter, and with a fair signal a 
radius of 20 to 50 miles, which includes the greater part of 
the metropolitan area surrounding Los Angeles, with the 
exception of San Bernardino, 55 miles east of the city of 
Los Angeles. The population within 15 miles of the trans¬ 
mitter is approximately 1,342,000 and within 50 miles, 
2,411,000. The requested increase in power will increase 
the daylight service range of the station between 25 and 
60%, dependent upon absorption conditions. 

A 1-kilowatt Western Electric transmitter is now in use 
by Station KECA, at 1709 West 8th Street, while the 
studios are located in a building about 1 mile to the west, 
at 1000 South Hope Street, which also houses the 5-kilowatt 
Western Electric transmitter and the studios of KFI. The 
latter station is now constructing a 50-kilowatt transmitter, 
and its 5-kilowatt transmitter will be available to applicant 
upon completion of the new transmitter. More economic 
operation of Station KECA will be possible if its trans¬ 
mitter and studios are located in the same building. The 
application for authority to use the 5-kilowatt transmitter 
is necessarily dependent upon the granting of increased 
power, inasinuch as a 5-kilowatt transmitter will not be 
licensed for use bv a station authorized to use only one kilo- 
watt output. (General Order No. 91.) 

The Los Angeles metropolitan area now has 19 radio 
broadcasting stations (8 of which share time using four 
frequency assignments, two stations sharing time on each). 
The basis of this application is not that the people have 
inadequate fadio reception, but rather that the entire area 
does not receive the programs of Station KECA during 
daylight hours. 

Existing stations operating on 1430 kilocycles and adja¬ 
cent frequencies are at such distance from Los Angeles that 
interference is not anticipated from the operation of Sta¬ 
tion KECA with 2y 2 kilowatts power during daylight hours. 

The respondent, Pacific-Western Broadcasting Feder¬ 
ation, Ltd., is the grantee of a permit issued November 16, 
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1928’, authorizing construction of a new station near West¬ 
minster, California. It appears that the permittee is finan¬ 
cially unable to construct the station authorized by that 
permit and it has heretofore been recommended that ap¬ 
plication for extension of the construction permit be denied. 
(Examiner’s Report No. 171, submitted May 18, 1931, 
Docket No. 1112.) 

California is due as its equitable share of broad- 
191 casting facilities 36.85 units and is assigned 38.53 
units. The permit of the Pacific-Western Broadcast¬ 
ing Federation, Ltd., is charged as 2 unita, whereas the 
additional facilities herein requested are valued at .25 units. 
If the unit charge based on the existing permit is eliminated 
and this application granted, California will have substan¬ 
tially its full share of broadcasting assignments. 

There are pending before the Commission a number of 
applications for additional broadcasting facilities for Cali¬ 
fornia, including seven applications for new stations at 
Bakersfield and other points outside of Lois Angeles. If 
the present application is granted, none of these pending 
applications may be granted without eliminating existing 
assignments, even though the areas which!the applicants 
would serve are without adequate broadcasting facilities. 

Bakersfield, California, in the San Joaqiiin Valley, 110 
miles north of Los Angeles, is so situated that it does not 
have adequate radio reception. 

i 

The Exceptions. 

The exceptions to the Examiner’s report raise no sub¬ 
stantial questions not already considered, j 

| 

Grounds for. Decision, j 

| 

On the record in this case the Commission is of the opin¬ 
ion and so finds: 

1. The area wherein applicant proposes! to increase its 
daytime service now has adequate radio facilities. 

2. The granting of this application would give to the 
State of California substantially its full share of broad¬ 
casting facilities. 

9—5445a 


i 

l 



130 


PACIFIC DEVELOPMENT COMPANY VS. 


3. The granting of this application would preclude the 
granting of pending applications for broadcasting facilities 
in communities in the State of California which do not now 
have adequate service. 

4. The granting of the application would result in an 
inequitable distribution of the broadcasting facilities of the 
state among the communities therein. 

5. Public interest, convenience and/or necessity will not 
be served by granting the application for increased day¬ 
time power. 

6. The granting of authority to use a 5-kilowatt trans¬ 
mitter by a station authorized to use a maximum power of 
1-kilowatt is contrary to the Commission’s regulations as 
expressed in its General Orders heretofore adopted and 
promulgated. 

7. Public interest, convenience and/or necessity will not 
be served by granting the application for authority to use 

a 5-kilowatt transmitter. 

192 8. The granting of authority to applicant to move 

its transmitter to the building now occupied by its 
studios will permit of more efficient and economical opera¬ 
tion of Station KECA. 


Order. 

On consideration of the evidence in this case, of the Ex¬ 
aminer’s report and of the exceptions thereto, it is ac¬ 
cordingly ordered: 

(1) That the request of Pacific Development Radio Com¬ 
pany (Station KECA) for oral argument be, and the same 
is hereby, denied; 

(2) That the exceptions to the Examiner’s report filed 
by Pacific Development Radio Company be, and the same 
are hereby, overruled; and 

(3) That the application of Pacific Development Radio 
Company for construction be, and the same is hereby, de¬ 
nied. 

Filed June 26,1931. 
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193 In the Court of Appeals of the District of Columbia. 


No. 5445. 

Pacific Development Company (Station; KECA) 

v. I 

Federal Radio Commission. 

i 

Certificate of James W. Baldwin, Secretary df the Federal 

Radio Commission. 

I, James W. Baldwin, Secretary of the Federal Radio 
Commission, do hereby certify that the annexed papers and 
documents constitute and are the originals and/or full, 
true, and correct copies of all the papers and evidence pre¬ 
sented to the Federal Radio Commission upon the matter 
involved in the above-entitled cause and also; its statement 
of facts, grounds for decision, and order in the matter of 
said application. 

Witness my hand and the seal of the Federal Radio Com¬ 
mission this 29 day of July, 1931. i 

[Seal Federal Radio Commission.] 

JAMES W. BALDWIN, 

I Secretary. 

194 [Endorsed:] Court of Appeals, Distinct of Colum¬ 
bia. Filed Jul. 29, 1931. Henry W. Hodges, Clerk. 

195 In the Court of Appeals of the District of Columbia. 

No. 5445. 

Pacific Development Company (Statioii KECA) 

vs. | 

Federal Radio Commission. 

! 

Addition to Record. 


Comes now the Federal Radio Commission and files the 
following addition to the record in the abovp-entitled mat¬ 
ter on file herein: 

1. Commission list of radio broadcasting stations of the 
United States. 

FEDERAL RADIO COMMISSION, 


By JAMES W. BALDWIN, 
JAMES W. BALDWIN, 

Secretary. 
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UNITED STATES 
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Federal Radio Commission, 
Washington, D. C. 

At a session of the Federal Radio Commission held at its office in 
Washington, D. C., on September 4, 1928— 

It is ordered that a daytime broadcasting station is hereby defined 
as a station which under its license from this commission is permitted 
to operate only during certain designated hours during the daytime 
and is not permitted to operate at any time when its operation will 
cause heterodyne interference with other broadcasting stations 
assigned to the same frequency. 

No daytime taion will be permitted to operate after the average 
time for sunset during any particular month, to be determined from 
time to time by the chief engineer of the commission. The time of 
such sunset shall be taken with reference to the location of the trans¬ 
mitter of the daytime broadcasting station unless itj is the farthest 
east of the stations assigned to the same frequency; in this event the 
time shall be taken with reference to the location of [the transmitter 
of the nearest broadcasting station on the same frequency located to 
the west of such daytime broadcasting station. 

[seal.] Federal Radio, Commission, 

By E. O. Sykes, 

Acting Chairman. 


GENERAL ORDER NO. 42 AS AMENDED 

V . J 

« Federal Radio Commission, 

Washington, D. C. 

At a session of the Federal Radio Commission held at its office in 
Washington, D. C., on June 16, 1930— 

It is ordered: 

1. That, except as hereinafter stated, no broadcasting station 
assigned to any of the frequencies set forth in subparagraph A of 
paragraph 4 of General Order No. 40 be authorized tq use in excess of 
25 kilowatts until further order of the commission. 

2. That, until further order of the commission, not more than 
4 of such frequencies from each zone shall be assigned for use of 
stations operating with 25 kilowatts regular and 25 kilowatts experi¬ 
mental power. 

3. That, for experimental purposes, the commission may author¬ 
ize the use of any amount of power in excess of 50 kilowatts, in 


(V) 


VI 


13 (> 

i 

equal amounts for each zone, by such broadcasting stations at such 
hours between midnight and morning as may be determined by the 
commission. 

4. That, the commission may authorize the use of an amount of 
power not in excess of twice that above set forth in paragraphs 1 and 
2, by the broadcasting stations therein referred to, respectively, for 
daytime operation only, the exact hours to be determined by the 
commission. 

5. That, nothing stated in this order shall be construed as giving 
any broadcasting station any right or claim to any of the maximum 
amounts of power hereinabove set forth, or to any amount of power 
in excess of the amount which the commission shall from time to 
time in each case find best calculated to serve public interest, con¬ 
venience or necessity. 

Federal Radio Commission, 

By C. McK. Saltzman, 

Chairman. 


GENERAL ORDER NO. 48 

Federal Radio Commission, 

Washington, D. C., October 24, 1928. 

At a session of the Federal Radio Commission held at its offices 
in Washington, D. C., on October 22, 1928— 1 
A limited time broadcasting station is hereby defined as a station 
which, under its license from this commission, is permitted to operate 
during hours allowed daytime broadcasting stations as specified in 
General Order No. 41, and in addition during certain time tempo¬ 
rarily not used by the unrestricted station or stations on the same 
frequency. An example is the use of late evening hours by a limited 
time broadcasting station in the West-after the closing of an eastern 
station on the same frequency. 

A limited time broadcasting station desiring to operate after sunset 
shall so notify the commission, which will ascertain what hours the 
use of which is not desired by the unrestricted station or stations on 
the same frequency, and will thereafter authorize the operation of the 
limited time station accordingly, subject, however, to the right of said 
unrestricted station or stations to reclaim the use of such hours 
upon reasonable notice to the commission and to the limited time 
broadcasting station. 

A limited time broadcasting station will not be permitted to operate 
at any time when its operation will cause heterodyne interference 
with other broadcasting stations assigned to the same frequency. 

Federal Radio Commission, 

[seal.] By Ira E. Robinson, 

Chairman . 
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» 0. P. to move transmitter and studio to Grand Junction and increase power'tollOO watts. *« C. P. to increase power to fiOO watts. 

»» Experimentally. »< C. P. to move transmitter and studio to 8hawnee, Okla. 
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11 C. P. to Increase power to 100 watts. it c. P. to decrease power to 260 watts. 
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Experimentally. 11 C. P. to move transmitter and studio to Shawnee, Okla. 
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M C. P. to increase power to 250 watts—LS. 
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»* O. P. to increase power to 1 KW. « Licensed at present for 10 KW only. 
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300 In the Court of Appeals of the District of Columbia. 

No. 5445. | 

Pacific Development Company (Station KECA) 


vs. 

[ 

Federal Radio Commission. 

| 

Certificate of James W. Baldwin, Secretary of !the Federal 

Radio Commission . I 


I, James W. Baldwin, Secretary of the Federal Radio 
Commission, do hereby certify that the annexed are origi¬ 
nals or full, true and correct copies of the papers they pur¬ 
port to be on file with the Federal Radio Commission. 

Witness my hand and the seal of the Federal 
mission this 4th day of August, 1931. 

[Seal Federal Radio Commission.] 

JAMES W. BALDWIN, 

Secretary. 


Radio Corn- 


301 [Endorsed:] No. 5445. In the Court of Appeals 
of the District of Columbia. Pacific Development 

Company (Station KECA), Appellant, v. Federal Radio 
Commission. Addition to record. Court of Appeals, Dis¬ 
trict of Columbia. Filed Aug. 5, 1931. Henry! W. Hodges, 
Clerk. 

| 

302 In the Court of Appeals of the District bf Columbia. 

No. 5445. | 

Pacific Development Radio Company (Station KECA) 

vs. 

i 

Federal Radio Commission. 

Appellant’s Designation of Record. 

Now comes Pacific Development Radio Company, ap¬ 
pellant in the above entitled case and designates the parts 
10—5445 






238 PACIFIC DEVELOPMENT CO. VS. FEDERAL RADIO COM. 

of the record which it desires to have included in the 
transcript, said parts being considered sufficient for the de¬ 
termination of the questions raised on appeal, namely all 
records, papers, documents and exhibits heretofore filed by 
the Federal Radio Commission in this case omitting how¬ 
ever, the following: 

1. Document No. 7. Commission’s list of broadcasting 
stations of the United States, of which sufficient separate 
copies are to be supplied to the Clerk of the Court of Ap¬ 
peals to be incorporated in the printed transcript. 

2. Document No. 9. Such portions of Commission’s Gen¬ 
eral Order No. 93 as are headed subtitle A, C, E, F and G. 

The items above listed and enumerated are to be omitted 
from the printed record which is however, to include this 
designation. 

LOUIS G. CALDWELL, 

ARTHUR W. SCHARFELD, 
LOUIS G. CALDWELL, 

ARTHUR W. SCHARFELD, 

Attorneys for Appellant. 

Service of the above document is acknowledged this 4th 
day of August, 1931. 

D. M. PATRICK. 

303 [Endorsed:] In the Court of Appeals of the Dis¬ 
trict of Columbia. No. 5445. Pacific Dev. Radio 
Co. vs. Federal Radio Commission. Appellant’s designa¬ 
tion of record. Kirkland, Fleming, Green & Martin, 914 
National Press Building, Washington, D. C. Louis G. Cald¬ 
well, Resident Partner. Court of Appeals, District of 
Columbia. Filed Aug. 4, 1931. Henry W. Hodges, Clerk. 

Endorsed on cover: Federal Radio Commission. No. 
5445. Pacific Development Company (Station KECA), 
appellant, vs. Federal Radio Commission. Court of Ap¬ 
peals, District of Columbia. Filed Jul. 11, 1931. Henry W. 
Hodges, Clerk. 
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IN THE 

Court of Appeals, Btstrict of Columbia 


No. 5445. 


Pacific Development Radio Company, Appellant, 


vs . 


Federal Radio Commission, Appellee. \ 

i 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE. 

This appeal is from a decision of the Federal Radio 
Commission rendered June 26, 1931, denying 'the Pa¬ 
cific Development Radio Company’s application for 
a daytime power increase from 1 kw. to 2*4 |kw. for 
its broadcasting station KECA, Los Angeles, Cali¬ 
fornia. Its license now authorizes it to operate full 
time on 1430 kc. with power of 1 kw. The applica¬ 
tion did not seek any change in frequency or increase 
in hours of operation. It did, however, seek a change 
in transmitter description and location. 


i 
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Appellant is a 100 per cent -subsidiary of Earle C. 
Anthony, Inc., which operates KFI at Los Angeles. 
Until recently KFI has used a 5 kw. transmitter at 
1000 S'. Hope Street, Los Angeles, where are located 
the studios of both KFI and KECA. Under author¬ 
ity from the Commission, however a new 50 kw. 
transmitter, located just outside of Los Angeles, has 
been constructed for KFI. This has left the 5 kw. 
transmitter available for use by KECA on 2 l / 2 kw. 
daytime and 1 kw. nighttime (which is the usual 
proportion when higher power is permitted during 
the daytime than during the evening). KECA’s pres¬ 
ent 1 kw. transmitter is located about one mile away 
in a more thickly populated part of the city (R. 35, 
128). 

The Commission filed a motion to dismiss this ap¬ 
peal on the ground that its decision is not appeal- 
able under the Amended Sec. 16 of the Radio Act 
of 1927. Presumably the contention will be renewed 
in argument on the merits. It involves a question 
of statutory construction which is discussed in Point 
I of this brief, wherein the material facts are set 
forth. To avoid repetition these facts will not be 
summarized in this statement. 

The issues of the case on the merits turn on the 
proper construction (and, in the alternative, upon 
the validity) of the Davis Amendment (Sec. 5 of the 
Amendatory Act of March 28, 1928, 45 Stat. 373). 
The Commission’s decision in this case was based 
entirely upon certain of its regulations which pur¬ 
port to apply the Davis Amendment. These regula¬ 
tions, which are incorporated in General Orders 92 
and 102, together with certain regulations inciden¬ 
tal thereto, are, according to appellant’s contention, 
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invalid in whole or in part either because based; on an 
erroneous construction of the Amendment br be¬ 
cause the Amendment itself is invalid. 

j 

THE UNDISPUTED FACTS. | 

The case involves no issue of fact. With the ex¬ 
ception of certain comparatively minor matters,; which 
are shown in uncontrovertible fashion by the record, 
the facts recited in the report of the Examiner (R. 
108), and in the “Statement of Facts, Grounds for 
Decision and Order of the Commission” (R< 126), 
may be taken as an accurate portrayal of the evi¬ 
dence and, together with the regulations in question, 
furnish sufficient basis for determining the issues. 

The requested increase of daytime power will cause 
no interference to any other station. This Was the 
finding of the examiner (R. 110) and of thq Com¬ 
mission (R. 128) and was shown by the undisputed 
testimony of the expert engineer who testified in be¬ 
half of the Commission (R. 50-51). Denial of the 
application will not leave open a broadcasting facil¬ 
ity which could be used in any other state or 2 ione or 
by any station other than appellant’s station iKECA 
(R. 51). Denial means that the facility, which; would 
admittedly give improved service and service over 
a wider area and to a larger population, would go 
to waste (R. 51). 

KECA now operates on 1430 kc. with power of 
1 kw. full time. Under General Order 40 the fre¬ 
quency is a regional channel. The nearest istation 
on the same frequency is a daytime 500 watt station 
at North Platte, Nebraska, a distance of approx¬ 
imately 1075 miles from Los Angeles (R. 50). j Under 
the table of mileage separations recommended by 

| 

i 

i 
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the engineering division of the Commission, 300 miles 
is adequate separation for simultaneous daytime op¬ 
eration of a 2 l / 2 kw. station and a 500 watt station 
(R. 50). The next nearest station is a full time 500 
watt station at Memphis, Tenn., a distance of 1635 
miles. Since appellant did not ask for any increase 
of nighttime power no interference question is raised 
by this application, the distance involved being 
largely in excess of that believed necessary by the en¬ 
gineering division even for nighttime simultaneous 
operation of two such stations (R. 50). 

The Commission’s engineer testified as follows: 

4 4 Speaking as an engineer, I would say that 
the increase in the daytime power would not in¬ 
crease the interference range of the station. In 
other words, 1 kilowatt night power will have 
much larger interference range than 2 l /> kilo¬ 
watts daytime.” (R. 51.) 

The evidence also showed beyond dispute that no in¬ 
terference is to be anticipated to stations on ad¬ 
jacent frequencies from the requested increase of 
power. The nearest assignment in actual use in the 
Southern part of California is separated from 
KECA by 70 kc., which is more than adequate sep¬ 
aration (R. 39), a separation of 50 kc. being gen¬ 
erally regarded as sufficient. 

The financial and other qualifications of appellant 
adequately appear in the examiner’s report and the 
Commission’s statement (R. 109, 127). In both doc- 
umeiits the program service rendered by KECA is 
commended and the statement is made that 

4 4 The programs are well diversified and compare 
Very favorably with those of other stations hav¬ 
ing similar assignments.” (R. 109, 127.) 
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KECA with its present power gives consistent day¬ 
time service, with a satisfactory signal, to ap area 
within a radius of 12 to 15 miles of the transmitter 
and with a fair signal, to an area within 20 to 50 
miles (R. 109, 128). The requested increase ini power 
will increase the daytime service range of the Station 
between 25 and 60 per cent, dependent upon absorp¬ 
tion conditions (R. 49). It will bring KECAj’s ser¬ 
vice to several hundred thousand people who do not 
now receive it. The studios for both KFI and KECA 
are located at 1000 S. Hope Street. These tp r o sta¬ 
tions are under one management and are operated 
as a single business institution although they do not, 
of course, at any time duplicate each other :s pro¬ 
grams (R. 109, 127). With the completion ofjKFFs 
new 50 kw. transmitter it must be operated at a dis¬ 
tance from the studios. If KECA’s transmitter must 
also be operated from a distance, an additional three 
operators will be necessary at a cost of! about. 
$10,000 a year, three (instead of two) upkeep' forces 
will be necessary, and further miscellaneous expenses 
will be incurred, such as telephone lines, loss of time 
in communication with employees, difficulties in 
making shifts between the various staffs, etc. (R. 41). 
Furthermore, the arrangement proposed by appellant 
would furnish an added guaranty of continuous ser¬ 
vice, free from breakdown, by both KFI and KECA. 
The 5 kw. transmitter would be available as an aux¬ 
iliary transmitter for KFI and similarly the 1 kw. 
transmitter would be available as an auxiliary trans¬ 
mitter for KECA (R. 35). | 

The 5 kw. transmitter formerly used by KFI is 
a modern and efficient apparatus and can bb oper¬ 
ated at a power of 2 l / 2 kw. in the daytime and 1 kw. 
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at nighttime (R. 35). In fact the Commission’s Gen¬ 
eral Orders 91 and 115 provide that a regional station 
having authorized power of 1 kw. nighttime and 2]/ 2 
kw. daytime may install a transmitter with maximum 
power of 5 kw. (R. 104). 

It is true, as recited in the examiner’s report and 
in the Commission’s statement, that the Los Angeles 
metropolitan area now has 19 broadcasting stations 
(8 of which share time, using four frequency assign¬ 
ments). It is, however, shown by the undisputed evi¬ 
dence in the record, that only two stations in the en¬ 
tire area have daytime power in excess of 1 kw. (R. 
55). In other words, persons living beyond the range 
of service of a 1 kw. station in this area now receive 
service from only two stations. So far, therefore, 
as the report and the statement seem to imply (for 
they do not expressly so state) that the area in ques¬ 
tion has adequate radio reception, they are in con¬ 
flict with the undisputed evidence. 

At the time appellant filed its application and at 
the tiine the hearing was held thereon, California was 
assigned 38.53 units under the unit system estab¬ 
lished by General Order 92. Under the same system 
its quota was 36.85 units. The Fifth Zone was like¬ 
wise over-quota, having 13.05 units in excess of the 80 
units allotted to it (R. 54). The granting of the 
requested increase in daytime power would add 0.25 
units to the total charged against the State and Zone 
(R. 54). Appellant was therefore required to amend 
its application so as to comply with General Order 
102. It did so under protest, expressly reserving its 
right to question the validity of the Order and of the 
Davis Amendment (R. 31). It requested the with¬ 
drawal of an assignment held by an organization 
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known as Pacific-Western Broadcasting Federation, 
Ltd., which for a period of over two years had held 
a construction permit to build a new station (KPWF) 
to operate full time with power of 10 kw, on 1^90 kc. 
and which had not taken any steps during that! period 
to construct its proposed station, but on tie con¬ 
trary had repeatedly obtained extensions of time 
from the Commission (R. 31, 75). The assignment 
was rated as two units under General Order 92. Its 
elimination would therefore bring California to an 
under-quota condition by .32 units, or more than suf¬ 
ficient to allow the granting of appellant’s application 
under even the most rigid interpretation of General 
Order 102 and the Davis Amendment (R. 52, 54). 

An application of the Pacific-Wes tern Broadcasting 
Federation, Ltd., (KPWF) for further extension of 
its time for completion under its construction per¬ 
mit had already been set for hearing. That appli¬ 
cation was heard immediately following the hearing 
on appellant’s application by the same examiher and 
resulted in a report by the examiner submitted on 
June 2, 1931, recommending that the application be 
denied for reasons which, as will appear filom the 
report, seem eminently adequate (R. 73). The Com¬ 
mission adopted the examiner’s recommendation and 
denied the application on June 26, 1931, accompany¬ 
ing its decision with a statement of grounds:for de¬ 
cision which is virtually a duplicate of the examiner’s 
report (R. 74). 

Immediately following the hearings on appellant’s 
application and the application of the Pacific-Wes tern 
Broadcasting Federation, Ltd., the same examiner 
heard an application by a concern known as Pioneer 
Mercantile Co. for a permit to construct a hew sta- 
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tion at Bakersfield, California, on the assignment 
specified in the construction permit of Pacific-Western 
Broadcasting Federation, Ltd., namely, 1490 kc., 5 
kw. unlimited time. On June 2, 1931, the examiner 
filed his report on this application, recommending 
that it likewise be denied (R. 79). Although he found 
that Bakersfield, California, and vicinity does not 
have adequate radio reception he nevertheless found 
that the operation of the proposed station at Bakers¬ 
field would result in interference with existing sta¬ 
tions and a reduction in the service area of those sta¬ 
tions, that the granting of the application would main¬ 
tain rather than reduce the “present over-quota situa¬ 
tion^ of the State of California, and that the appli¬ 
cant had failed to show that public interest, con¬ 
venience and necessity would be served by granting 
the application (R. 82). The Commission on Sep¬ 
tember 11, 1931, sustained the examiner by denying 
the application. 

The three cases, heard on appellant’s application, 
the application of Pacific-Western Broadcasting Fed¬ 
eration, Ltd., and the application of Pioneer Mercan¬ 
tile Co. were consolidated by consent of the parties 
(R. 108). The evidence in the latter two cases is ade¬ 
quately summarized in the examiner’s report and 
the Commission’s decision in the one, and in the ex¬ 
aminer’s report in the other. Consequently, by stip¬ 
ulation, the evidence heard on the two applications 
has been omitted from the record and it has been 
agreed that these documents may be taken as accurate 
statements of the evidence. 

In spite of his recommendation that the Pioneer 
Mercantile Co. application be denied, the examiner 
gave the inadequacy of the radio reception enjoyed 
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at Bakersfield as a reason for denying appellant’s 
application (R. 111). For the purpose of this .appeal 
appellant concedes that radio reception at Bakersfield 
is inadequate, at least in the daytime. Its contention 
hereinafter made in this brief is that the granting 
of appellant’s application will in no wise prevent the 
establishment of a station at Bakersfield. It! is ob¬ 
vious that neither the frequencies used by jKECA 
nor any of the immediate adjacent frequencies can 
be used at Bakersfield because of interference, even 
with KECA’s present power, not only because of 
KECA but because of other stations on th^ other 
frequencies. The only possible 'connection between 
appellant’s application and a Bakersfield j appli¬ 
cation is the quota question arising under General 
Orders 92 and 102. j 

According to the examiner’s report (R. 110) and 
the Commission’s decision (R. 129) there \^ere at 
the time of the hearing 


“pending before the Commission a number of 
applications for additional broadcasting facilities 
for California, including 7 applications for new 
stations at Bakersfield and other points ! outside 
of Los Angeles. If the present application is 
granted, none of these pending applications may 
be granted without eliminating existing j assign¬ 
ments, even though the areas which the applicants 
v T ould serve are without adequate broadcasting 
facilities.” (R. 110, 129.) 


Except for the Pioneer Mercantile Co. application 
there is no mention in the evidence of any pending 
application for broadcasting facilities in California. 
There is no evidence showing that any of the other 
applications is meritorious, is seriously uiiged, or 
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has any chance of being granted. There is no evi¬ 
dence but what each and all of them run into insuper¬ 
able obstacles in the way of interference. Appellant 
was not given notice or opportunity to meet such an 
issue at the hearing. Appellant’s first information as 
to the existence of such applications came from the 
examiner’s report and its first information as to their 
nature came from reading the record on this appeal. 
In addition, it is obvious that the above quoted state¬ 
ment again has to do entirely with the quota system. 
It is not and cannot be based on considerations of 
interference since, as is shown by the undisputed 
evidence, appellant’s application raises no interfer¬ 
ence problem with either any existing station or any 
station which might be established in the future. 

Since the Commission’s decision denying appel¬ 
lant ’s application, public announcement has been 
made of quota figures as of June 30, 1931, in which 
it now appears that California enjoys only 36.43 units, 
namely, 0.42 unit below its quota. The loss of the 
additional 0.1 unit is due to the recommendation of 
the same examiner, and the decision of the Commis¬ 
sion pursuant thereto, eliminating KFQU at Holy 
City, California, a one-half time 100 watt station. 
This matter is now on appeal in this Court in Riker 
v. Commission, No. 5422. 

California’s 1930 population is 5,677,251, represent¬ 
ing a rate of increase of 65.7 per cent over its 1920 
population (R. 48), as compared with a rate of in¬ 
crease of 16.1 per cent for the entire United States 
and a rate of increase of less than 12 per cent for the 
other ten states in the Fifth Zone. At the same rate 
its mathematical share of broadcasting facilities based 
on population is already in excess of 39 units and will 
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increase rapidly (R. 115). Under the 1930 census Los 
Angeles County alone had a population of 2,208,492 
or 39 per cent of the total population of the! State. 

Since 1920 it has increased at the rate of 13 d. 8 per 

| 

cent as compared with 65.7 per cent for the State of 
California (R. 48). Out of the 36.43 units now 
charged against California the Los Angeles area has 
18.03 units after eliminating the construction j permit 
of the Pacific-Western Broadcasting Federation, Ltd. 
(R. 115). Considering the rate of increase and the 
large population of the counties adjacent io Los 
Angeles, as well as the great areas which its stations 
must serve, its present share of broadcasting facili¬ 
ties cannot be considered excessive. 


THE CONCLUSIONS OF THE EXAMINER. 

I 

It is unnecessary to set forth the conclusions of the 

9 / 

examiner in detail, since in the main they have 
already been covered. Briefly, the examiner recom¬ 
mended that appellant’s application be denied be¬ 
cause the adding of 0.25 units to California’s!assign¬ 
ment would give to the State substantially its full 
share of facilities (calculated under Genera} Order 
92) and j 

“ would preclude the granting of pending applica¬ 
tions for broadcasting facilities in communities 
in the State of California which does npt have 
adequate service” 

j 

(because of the provisions of General Order 102). 
His other conclusions are simply variations! of the 
same theory. In other words, appellant’s application 
was denied solely and exclusively because of General 
Order 102 (together with the last paragraph of Gen- 
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eral Order 92 and certain regulations incidental 
thereto). 

He also found: 

“The granting of authority to applicant to 
move its transmitter to the building now occupied 
by its studios will permit of more efficient and 
economical operation of station KECA.” (R. 
111 .) 

He recommended that applicant be permitted to move 
its present transmitter to the location of the 5 kw. 
transmitter, although appellant neither requested nor 
desired such authority. This means not only the ex¬ 
pense of dismantling, moving, and re-installing the 
1 kw. transmitter but also means dismantling and 
scrapping the 5 kw. transmitter. It also means that 
appellant would not have the advantage of having the 
5 kw. transmitter available for auxiliary use in case 
the KFI 50 kw. transmitter should break down (in 
which case KECA could make auxiliary use of the 
1 kw. transmitter at the latter’s present location). 

The examiner’s reason for not recommending that 
appellant be permitted to use the 5 kw. transmitter 
for full time operation by KECA on 1 kw. was a pro¬ 
vision in General Order 91 (now replaced by Gen¬ 
eral Order 115, which in this respect is exactly the 
same) to the effect that where the authorized power 
is 250 to 1000 watts the maximum carrier power per¬ 
mitted to be installed is 1 kw. (R. 104). The same 
general order, however, permits a maximum carrier 
power of 5 kw. to be installed where the authorized 
power is 1 kw. nighttime and 2 l / 2 kw. daytime. 

Immediately after the submission of the examiner’s 
report appellant tiled exceptions thereto. (R. 112.) 


THE COMMISSION’S GROUNDS FOR DECISION. 


The Commission’s decision was rendered oh June 
6, 1931. In spite of the obvious importance of the 
issues raised by the case, appellant’s request ffcr oral 
argument was denied and its exceptions to the exam¬ 
iner’s report were all overruled. Both the Commis¬ 
sion’s statement of facts and its grounds for decision 
are duplicates of the corresponding portions j of the 
examiner’s report. 

i 

GENERAL ORDERS 92 AND 102 AND INCIDEN¬ 
TAL REGULATIONS OF THE COMMISSION. 


The Commission regulations involved in this case 
are set forth in full in the record. Thev coilsist of 

m/ 

General Order 92, adopted June 12, 1930 (R.| 94), a 
minute entry adopted June 25, 1930 (R. 101),I an ex¬ 
planatory statement of General Order 92 issued July 
2, 1930, reflecting action likewise taken by thh Com¬ 
mission on June 25, 1930 (R. 98), a minute entry 
adopted August 8, 1930, contained in a statement is¬ 
sued by the Commission August 19, 1930 (R. opp. 
106), General Order 102, adopted January 8, 1931 
(R. 101) and a document entitled “Explanation of 
General Order 102” issued February 26, 1931 (R. 


102 ). 

These general orders and incidental regulations 
have 'been fully summarized and explained, so far as 
they are material to the issues of this case,j in the 
brief recently filed in this Court in the pending case 
of the Durham Life Insurance Company , Njo. 5444 
(pp. 10-17). It is unnecessary to repeat wliat is there 
said. 

The onlv additional circumstance in the I instant 
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case is the fact that appellant under protest com¬ 
plied with General Order 102 and specified a facility 
charged against California which was more than 
adequate to permit the granting of appellant’s appli¬ 
cation. Even this, however, proved insufficient. 

MISCELLANEOUS FACTS BEARING ON THE VA¬ 
LIDITY OF THE COMMISSION’S REGULA¬ 
TIONS. 

Appellant respectfully refers the Court to the facts 
which are set forth under a corresponding heading in 
the brief recently filed in Durham Life Insurance 
Company v. Commission , No. 5444. To those facts 
should be added a few further items shown by the 
evidence in the instant case. 

I 

At the time of the hearing the Fifth Zone had as¬ 
signed to it 93.05 units, an excess of 13.05 (R. 54). 
The Commission’s public announcement of quota fig¬ 
ures on June 30, 1931, shows a total of 93.03 units, 
a reduction of .02 units, while its latest figures as of 
September 15, 1931, show 92.73 units, a reduction of 
.3 units. In view of the fact that the latter figure 
has taken into account the elimination of 2.1 units 
(due to the elimination of KPWF and KFQU) there 
obviously have been additional facilities granted to 
the Fifth Zone since the hearing. 

POINTS RELIED ON. 

The points relied on by appellant are set forth in 
the statement of reasons appended to the notice of 
appeal (R. 1-8). They may be summarized as fol¬ 
lows : 

1. The Commission’s decision is an appealable de- 


15 


cision under Sec. 16 as amended, of the Radic^ Act of 
1927 in that appellant’s application was in reality an 
application for modification of license (or afi appli¬ 
cation for license) within the meaning* of s^id sec¬ 
tion. 

2. General Order 102 and the last paragraph jof Gen¬ 
eral Order 92 (together with the regulations inciden¬ 
tal thereto, above described) are contrary tfi public 
interest, convenience and necessitv and invalid in 
that, among other things, they require and lead to a 
deplorable and unnecessary waste and non-ujse of a 
substantial portion of the limited total of broadcast¬ 
ing facilities and deprive the public (in this Oase the 
people of the State of California, and particularly a 
large population in the vicinity of Los AngOles) of 
the benefit of the use of such facilities; said orders 
in so far as they prevent the granting of appellant’s 
application are not required by, but on the contrary 
are inconsistent with, the provisions of thO Davis 

i 

Amendment, and rest upon an erroneous construc¬ 
tion of said Amendment. 

3. If the Davis Amendment authorizes or Requires 
said General Order 102 and the last paragraph of 
General Order 92 (together with the said regulations 
incidental thereto) and/or permits or requires the 
denial of appellant’s application, then it is unconsti¬ 
tutional and invalid in that it is an arbitrary, unrea¬ 
sonable and destructive burden on interstate com¬ 
merce, not within the power of Congress to regu¬ 
late interstate and foreign commerce, 4 n d not 
even remotely necessarv or reasonably ; inciden- 
tal to the accomplishment of any purpose which 
Congress may constitutionally attempt to| serve; 
it is furthermore in violation of the Fifth Amendment 
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to the Constitution of the United States in that it 
permits or requires the Commission to deprive the 
appellant of liberty and/or property without due 
process of law. 

4. Under a proper construction of the Davis Amend¬ 
ment, neither the Fifth Zone nor the State of Califor¬ 
nia enjoys more than its respective share of broad¬ 
casting facilities and neither said Zone nor said State 
would have more than its share if appellant’s appli¬ 
cation were granted; the Commission has by its own 
actions .since the adoption of its minute entry of June 
25, 1930, repealed the provision therein that 400 units 
shall be the maximum number of units for the United 
States and has further repealed General Order 102 
and the last paragraph of General Order 92 (together 
with certain regulations incidental thereto) by the 
granting of applications and the taking of actions in¬ 
consistent therewith since the respective dates of 
adopting said orders. 

5. The findings of the Commission that the area 
wherein appellant proposes to increase its daytime 
service now has adequate facilities, that the grant¬ 
ing of the application would give to California sub¬ 
stantially its full share of broadcasting facilities, that 
the granting of the application would preclude the 
granting of pending applications for broadcasting 
facilities in communities in California which do not 
now have adequate service, that the granting of the 
application would result in inequitable distribution 
of the broadcasting facilities of the State among the 
communities thereof, and that public interest, con¬ 
venience and necessity will not be served by granting 
the application, are unsupported by any evidence in 
the record whatsoever, are contrary to the undisputed 
evidence, and are arbitrary and capricious. 
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6. The action of the Commission in taking into con¬ 

sideration alleged pending applications of which ap¬ 
pellant was given no notice, which were not intro¬ 
duced or even mentioned during the hearing* of the 
existence of which appellant was not advised until 
the submission of the examiner’s report and of the 
nature of which appellant was not advised until upon, 
the filing of the record on this appeal, was arbitrary 
and capricious and constituted a denial by the Com¬ 
mission to appellant of due process of law in viola¬ 
tion of the Fifth Amendment to the Constitution of 
the United States. j 

7. In so far as it prevented the granting of appel¬ 
lant’s application, General Order 91 is contrary to 
public interest, convenience and necessity and is un¬ 
reasonable and deprives appellant of its property 
without due process of law in violation of tile Fifth 
Amendment to the Constitution of the United States. 

ARGUMENT. 

i 

I. 

I 

The Co mmi ssion’s Decision on Appellant’s Application 

is an Appealable Decision. 

The considerations and authorities pertinent to this 
heading have been set forth in detail in the brief in 
Durham Life Insurance Company v. Commission, No. 
5444. Appellant respectfully refers the Court to 
Point I of that brief (pp. 21 et seq.) for its argument. 
There are, however, one or two additional facts which 
should be brought to the Court’s attention! on the 
instant appeal. 

Appellant’s application in this case was not to con¬ 
struct a new transmitter. It simply sought authority 


i 
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to use an existing transmitter, namely the 5 kw. 
transmitter which had been used by KFI under 
license from the Commission and which had been con¬ 
structed and in operation for several years. It is 
difficult to understand on what possible theory such an 
application can be described as an application for 
construction permit. The first sentence of Sec. 21 
provides: 

4 ‘No license shall be issued under the author¬ 
ity of this Act for the operation of any station 
the construction of which is begun or is continued 
after this Act takes effect, unless a permit for its 
construction has been granted by the licensing 
authority upon written application therefor.” 

This clearly shows that a construction permit is not 
a necessary prerequisite to a license for a transmitter 
which was either in existence prior to the enactment 
of the Radio Act of 1927 or which has been con¬ 
structed since then under a permit authorized by the 
Commission. 


II. 

General Order 102 of the Federal Radio Commission is 

Invalid. 

The considerations and authorities pertinent to this 
heading are fully set forth in the brief of Durham 
Life Insurance Company v. Commission , No. 5444. 
Appellant respectfully refers the Court to Point II 
of that brief (pp. 41 et seq.) for its argument under 
this heading. 

All the considerations urged in behalf of the Third 
Zone, which is the second largest of the five zones, 
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apply with even greater force when urged in behalf 
of the Fifth Zone, the total area of which (including 
Alaska) is approximately equal to the combined area 
of the other four zones (R. 64). j 

The rate of population increase in California, which 
is discussed in the statement of the case as Swell as 

I 

under Point IV, is an additional circumstance which 
a proper interpretation of the standard of public in¬ 
terest, convenience and necessity and a proper inter¬ 
pretation of the Davis Amendment would take into 
consideration. 


Strictly Construed, the Davis Amendment is Uncon¬ 
stitutional. | 

The considerations and authorities pertinent to this 
heading are set forth in the brief in Durham Dife In¬ 
surance Company v. Commission , No. 5444. Appellant 
respectfully refers the Court to Point III of that 
brief for its argument under this heading (pp^ 65-76). 

The nature of the property right at stake; on this 
appeal is somewhat different from that urged by the 
Durham Life Insurance Company. In that Case the 
right is one to expand an existing business b^ an in¬ 
crease of power involving a new transmitter (^Durham 
brief, p. 71). In the instant case not only does the 
right of expansion include an increase of pdwer but 
also the right to make use of valuable property, 
namely, the existing 5 kw. transmitter for the only 
purpose for which it is useful, and the right! to have 
auxiliary apparatus, insuring continuous operation 
of the station. In other words, there is a| demon¬ 
strable property right in appellant attaching to ex¬ 
isting tangible property. 
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An additional circumstance of the unreasonableness 
of the Davis Amendment strictly construed, is shown 
by the extraordinary rate of population increase in 
California, and particularly in the Los Angeles area, 
which has been summarized in the statement of the 
case and is further discussed under Point IV. If the 
Davis Amendment be given a rigid interpretation so 
as to prevent the Commission from giving effect to 
this very vital factor in future regulation of radio, 
it manifestly disregards the interests of those whom 
it was primarily intended to serve. 

IV. 

Neither the Fifth Zone Nor the State of California 
Would Have More Than Its Share of Broadcast¬ 
ing Facilities if Appellant’s Application Were 
Granted. 

As has been shown in the statement of facts in this 
case, by the undisputed evidence, and by the findings 
of both the examiner and the Commission, California 
was, at the time of the Commission’s decision, 0.42 
unit under-quota. The granting of ■appellant’s appli¬ 
cation would use only 0.25 unit of the deficiency and 
California would therefore still be under-quota. It is 
true that the Fifth Zone remains over-quota but even 
General Order 102 does not prevent the granting of 
the application under these circumstances where an 
applicant has specified an existing facility to be elim¬ 
inated and the Commission eliminates that facility 
(R. 102). 

Consequently, it would not seem that even the Com¬ 
mission’s regulations, taken at their full face value 
and properly construed, require the denial of ap- 
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pellant’s application. They were, however,! given 
such effect by an indirect route. The Commission 
found, in substance, that if appellant’s application 
were granted it would use up almost all of Cali¬ 
fornia’s quota and would thus prevent the granting 
of other applications which would result in making 
California over-quota. 

The same considerations and arguments which are 
urged in Point IV of the brief in Durham Life j Insur¬ 
ance Company v. Commission, No. 5444 therefore 
become pertinent, and appellant respectfully! refers 
the Court to that brief (pp. 77 et seq.) for it$ argu¬ 
ment under this heading. It need be added only that 
by its actions in increasing licenses so as to maintain 
a total of 433.32 units in the United States (instead 
of 400 units as supposedly prescribed by its minute 
entry of June 25, 1930) the Commission, on its own 
theory of mathematical equality, should allot qt least 
86.7 units to the Fifth Zone and 39.93 units tb Cali¬ 
fornia. In other words, California’s quota should be 
calculated as at least 3.08 units more than the 36.85 
units now considered to be its due. 

Another circumstance which the Commission has 
failed to take into account, and yet which isj mani¬ 
festly all important for the future regulation of 
radio, is the rate of increase of population. In this 
respect California, and particularly the Los Angeles 
area, far outdistance all other portions of the United 
States. If broadcasting facilities are rigidly j deter¬ 
mined as of the present population distribution, then 
they will fall far short of conforming to that same 
standard within a very few years. California’s: quota 
has increased from 32.25 units, based on the 1928 
Census estimates, to 36.85 units, based on the 1930 
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Census. At the same rate its mathematical share will 
exceed 42 units in 1932 (R. 115). 

Y. 

The Commission’s Findings of Adequate Service, etc., 
Are Not Supported by Any Evidence, Are Con¬ 
trary to the Undisputed Evidence and Are Arbi¬ 
trary and Capricious. 

Under this heading several findings, which are 
given the appearance of findings of fact, but which in 
reality have no such character, will be taken up and 
briefly disposed of. 

The Commission’s finding that the 4 ‘area wherein 
applicant proposes to increase its daytime service 
now has adequate radio facilities” can hardly be 
construed to mean anything more than that the facil- 
ities are “adequate” if any addition thereto prevents 
other portions of California from having additional 
facilities. With this meaning the finding is simply 
General Order 102 appearing under a new guise. If, 
however, the Commission intended it as a finding of 
fact because of the supposed number of stations at 
Los Angeles then the finding is contrary to the un¬ 
disputed evidence. Of the 19 stations at Los Angeles 
(8 of which divide time and several of which are 100 
watt stations) only two have power, day or night, 
in excess of 1 kw. (R. 55). The area which would 
receive service (or improved service) from appel¬ 
lant’s proposed increase of power is at present, there¬ 
fore, receiving service from only two stations, both of 
them clear channel stations, and therefore have the 
choice of only two programs. The Los Angeles area 
being one of the most densely populated in the 
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United States, and having by far the largest rate of 
population increase (particularly in the outlying 
areas), can hardly be said to be receiving adequate 
broadcasting service in this state of affairs, j Other 
communities of no greater size are receiving ^ervice 
from three different network programs as well qs pro¬ 
grams of local origin. 

The Commission’s use of the word “adequate” 
under such circumstances is astounding. Ha$ Con¬ 
gress given the Commission power to say that the 
listening public of the United States is gettingj “ade¬ 
quate” service when it has the choice of only two 
programs? 

Appellant concedes that where an additional facil¬ 
ity in a given area would deprive another area of an 
existing or potential facility because of interference, 
then there is occasion for comparing the needs of the 
communities involved. No such factor enters iijito the 
instant case. Can facilities be said to be “adequate” 
when there are other facilities which might be used 
and which are going to waste? Other things! being 
equal, is not a choice of three programs more to the 
public interest than a choice of two? 

The other findings of the Commission considered 
under this heading are admittedly nothing more nor 
less than applications of General Order 102 in Several 
guises. Such are the findings that the granting of 
the application would give California “substantially 
its full share of broadcasting facilities,” “would pre¬ 
clude the granting of pending applications for broad¬ 
casting facilities for communities in the Stqte of 
California which do not now have adequate service,” 
and “would result in an inequitable distribution of 
the broadcasting facilities of the State amoiig the 
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communities therein” (R. 130). If these findings 
were to be considered as findings of fact the Com¬ 
mission will have to concede that they are supported 
by no evidence and are contrary to the undisputed 
testimony, since the record shows that no interfer¬ 
ence to actual or potential stations would be caused 
by granting the application. Considered simply as 
applications of General Order 102 under various 
guises, they fall within the scope of the matters 
covered in Points II and III of this brief. The same 
applies to the Commission’s finding that public inter¬ 
est, convenience and/or necessity will not be served by 
granting the application. Findings such as these 
are so manifestly against the evidence as to call for 
the exercise of this Court’s judicial prerogative in re¬ 
versing the Commission’s decision. ( Federal Trade 
Commission v. Curtis Publishing Co., 260 U. S. 568, 
580; Interstate Commerce Commission v. Louisville <£ 
Nashville R. R. Co., 227 U. S. 88, 91, and cases there 
cited.) 


VI. 

The Commission’s Action in Taking Other Pending 
Applications Into Consideration Was Arbitrary 
and Capricious and Constituted a Denial of Due 
Process of Law to Appellant in Violation of the 
Fifth Amendment to the Constitution. 

In reaching its decision the Commission (as did 
also the examiner) relied upon the fact that “there 
are pending before the Commission a number of ap¬ 
plications for additional broadcasting facilities for Cal¬ 
ifornia, including seven applications for new stations 
at Bakersfield and other points outside of Los Angeles” 
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(R. 129). The importance of this factor to appellant’s 
case can readily be appraised when it is considered 
that the only reason for denying appellant’s applica¬ 
tion was, in substance, the fact that under the quota 
system it would prevent the granting of other applica¬ 
tions from other communities in California. 

Appellant had notice of only one such pending ap¬ 
plication, that of the Pioneer Mercantile Company for 
a new station at Bakersfield. Appellant was made a 
party to the hearing on that application and had an 
opportunity to meet the issues raised by it. The evi¬ 
dence showed that there was no possibility o| inter¬ 
ference between appellant’s station with the proposed 
increased power and the proposed station at Bakers¬ 
field, there being a frequency separation of 160 kc. 
and a geographical separation of over 1001 miles. 
Nevertheless, although the examiner found that Bak¬ 
ersfield does not have adequate reception, he irecom- 
mended the denial of the application (R. 79). Nb other 
pending applications either from California or else¬ 
where were mentioned during the entire hearing in 
this case. Appellant was given no notice of the pen- 
aencv or nature thereof. Parties interested ih such 
applications were given no opportunity by notice or 
otherwise to appear at the hearing on appellant’s ap¬ 
plication. There were, therefore, no issues which ap¬ 
pellant could meet. 

Admittedly the strict rules of evidence applicable 
to judicial proceedings need not be adhered to by the 
Commission, but the more liberal the practice in ad¬ 
mitting testimony, the more imperative the obligation 
to preserve the rules of evidence by which rights are 
asserted or defended. The Commission cannot act 

i 

i 

i 
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upon its own information, nor can it consider evidence 
without giving all parties an opportunity to cross- 
examine witnesses, to inspect documents and to offer 
evidence in explanation or rebuttal. “In no other way 
can a party maintain its rights or make its defense. 
In no other way can it test the sufficiency of the facts 
to support the finding; for otherwise, even though it 
appeared that the order was without evidence, the 
deficiency could always be explained on the theory 
that the Commission had before it extraneous, un¬ 
known, but presumptively sufficient information to 
support the finding.” Interstate Commerce Commis¬ 
sion v. Louisville & Nashville R. R. Co., 227 U. S. 
88, 91. See also United States v. Baltimore & 
Ohio Southwestern R. R. Co., 226 U. S. 14. The 
reasoning in the afore-quoted excerpt, as to hear¬ 
ings under the Interstate Commerce Act, ap¬ 
plies with peculiar force to hearings of •similar 
nature under the Radio Act. Allowing the introduc¬ 
tion of numerous pending applications for broadcast¬ 
ing facilities from the state of California, without any 
opportunity to cross-examine the applicants or wit¬ 
nesses for the Commission, amounts to a practical 
denial of the vital part of the hearing required by 
law. Farmers Elevator Co. v. Chi., R. I. & P. Rwy. 
Co., 266 Ill. 567, 107 N. E. 841. The objection to the 
use of such applications as evidence is not lack of 
authenticity or relevancy (although this is not con¬ 
ceded) but that appellant was left without notice of 
the evidence with which it was, in fact, confronted, as 
later disclosed by the finding of the Examiner and 
the Commission. In United States v. Abilene & 
S. Rwy. Co, (265 U. S. 274). a similar objection 
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was made to the Interstate Commerce Commission’s 
consideration of its annual reports without aiiy spe¬ 
cific reference thereto at the hearing, and the Supreme 
Court in holding that substantial rights of the (parties 
were prejudiced, said: 

i 

“The general notice that the Commissioif would 
rely upon the voluminous annual reports is! tanta¬ 
mount to giving no notice whatsoever. The mat¬ 
ter improperly treated as evidence may have been 
an important factor in the conclusions rjeached 
by the Commission. The order must, therefore, 
be held void.” 

I 

On the same principle the Commission’s finding in 
the instant case which is based on such evidence is 
also void and should be disregarded by the Court. 

Appellant first received notice of the pendehcy of 
these applications in the examiner’s report anjd duly 
excepted to the fact that the examiner had takeh them 
into consideration (R. 124, Exception No. 12). Appel¬ 
lant first learned of the nature of such applications in 
the record filed on appeal with this Court (R. opp. 82) 
and until the record was made available could not 
take any steps to meet the issues raised. Whether 
any of the applicants is financially or otherwise quali¬ 
fied does not of course appear. Whether or not the 
Commission’s engineering division itself has recom¬ 
mended against granting the applications also does 
not appear. The great probability is that none of 
them was meritorious or could have been granted, 
either because of interference or for some other rea¬ 
son. In fact, the Commission has already taken un¬ 
favorable action with respect to many of them land it 
is readily demonstrable that those remaining require 
similar action in the light of the Commission’s own 
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mileage and frequency standards. An examination 

of the applications as included in the record (R. opp. 

S2) discloses the following: 

KMPC—Application denied by Commission May 23, 
1931. 

KNX—Requested increase of power from 5 kw. to 
50 kw. would not affect quota since both have 
same unit value under General Order 92. 

KGER—Would not affect quota since the application 
is for facilities of KPSN. 

KFI—Increase of power from 5 kw. to 50 kw. granted 
by Commission but quota values not affected. 

KHJ—This application for increased power from 1 
kw. to 5 kw. on the regional frequency of 
900 kc. is in violation of General Order 40 
which limits power on that frequency to 1000 
watts. 

KECA —The instant application complies with the 
mileage separation tables . 

KTM—Application denied bv Commission on May 23, 
1931. 

KMTR—This was an application to move transmitter 
and studios locally which would not affect 
the quota. It was recommended for denial by 
the Examiner. 

KROW—Application denied bv Commission on May 
15, 1931. 

KPPC—This station is onlv 8 miles from Station 
KGFJ and 30 miles from Station KFOX, 
while the recommended separation for sta- 
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tions of their power is 74 miles and 50 miles 
respectively. 


KFBK—This station is 300 miles from KMED at 
Medford, Oregon, while the recommended 
■separation for stations of such power I is 633 
miles. It is 630 miles from KXRO at Aberdeen, 
Washington, and the recommended separa¬ 
tion is 770 miles. It is 590 miles from KCRJ 
at Jerome, Arizona, and the recommended 
separation is 770 miles. The granting jof this 
application for 1 kw. power on 1310 kc. 
would be a violation of General Orc|er 40, 
since that frequency is one restricted ito 100 
watts. 


KFXM—This application has been withdrawn.! 

KGO—Application for increased power from 7 }/z kw. 
to 50 kw. does not affect the quota nor the 
status of appellant’s application. 


KGGC—Application for the facilities of KFQU! which 
would not affect the quota nor the status of 
appellant’s application. 

| 

KFWI—Application denied by the Commission. 


KPO—Application for increased power from 5 p:w. to 
50 kw. would not affect the quota nor:status 
of appellant’s application. 

i 

KQW—This application was returned to the appli¬ 
cant because it was not filed in conformity 
with General Orders 40 and 102. 


According to the above analysis, none of the appli¬ 
cations listed by the Commission can be accepted as 
-a basis for the reputed finding that the granting|of ap¬ 
pellant’s application precludes granting of the others 
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_ i 

(R. 129). It is manifest therefore that the inclusion 
of pending applications in the record and the finding 
of the Commission based thereon are erroneous in 
law and entitled to no consideration by this Court. 

VII. 

In So Far as it Prevents the Use of the KFI Trans¬ 
mitter by KECA, General Order 91 is Contrary to 
Public Interest, Convenience and Necessity, is In¬ 
valid, and Works a Deprivation of Appellant’s 
Property Without Due Process of Law in Viola¬ 
tion of the Fifth Amendment of the Constitution. 

General Order 91 (which has since been replaced 
by General Order 115 but is identical with the latter 
so far as the instant case is concerned) prescribes 
in effect that where the authorized power of a station 
is from 250 to 1000 watts, the maximum carrier power 
allowed to be installed shall be 1000 watts; that where 
the range of authorized power is from 2500 to 5000 
watts, the maximum carrier power shall be 5000 watts 
(R. 104). Translated into terms applicable to the 
instant case, a full-time 1 kw. station must have a 
transmitter, the maximum carrier power of which is 
1 kw. ; a station which has 1 kw. nighttime and 2 l /> 

i 

kw. daytime may have a transmitter with a maximum 
carrier power of 5000 watts. If KECA is not al¬ 
lowed the requested daytime increase of power it 
must content itself with a 1 kw. transmitter, but if 
the daytime increase is allowed it would then be per¬ 
mitted to use the 5 kw. transmitter formerly used by 
KFI. 

Appellant reserved its right from the outset to 
question the validity of this order (R. 21). No at- 
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tempt was made to justify the order during the hear¬ 
ing. It cannot be justified on any ground, technical 
or otherwise. This is demonstrated by the fait that 

i 

the Commission permits stations to use transmitters 
with maximum carrier power of 5 kw. for an author¬ 
ized power of 1 kw. at night when they happen to 
have an authorized power of 2 l / 2 kw. in the daytime. 
The reason for the order cannot therefore have any¬ 
thing to do with the quality of service rendered by 
the station or any other circumstance in which the 
public is interested. It is simply arbitrary and 
capricious. 

In the instant case it works a deprivation of appel¬ 
lant’s property, namely, the right to use the 15 'kw. 
transmitter, which is modern, efficient, and already 
installed at the location of its studios. Action of this 
sort which forbids the use and enjoyment of private 
property is confiscatory and in contravention pf the 
provisions of the Fifth Amendment. (Bartemyer v. 
Iowa, 18 Wall. 129, 137; Weaver v. Palmer Bros., 
270 U. S. 402; Chi. Mil. & St. P. B. R. v. Wisconsin, 
238 U. S. 491; In Re Marshall, 102 Fed. 323.) | 

Even if it be assumed that there is some Reason 
for not permitting appellant to use increased dpvtime 
power there is no reason for not permitting it to use 
the 5 kw. transmitter for full time operation onll kw. 
The undisputed evidence, summarized in the !state¬ 
ment of the case, shows that a great saving ot cost 
would be affected and a desirable situation would be 
created whereby the listening public would bp pro¬ 
tected against break-downs by provisions of an aux¬ 
iliary transmitter for both KFI and KECA. 
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CONCLUSION. 

We urge that the Court reverse the decision of the 
Commission with instructions to grant appellant’s 
application. 

Respectfully submitted, 

I 

Louis G. Caldwell, 

Arthur W. Scharfeld, 
Attorneys for Appellant. 

National Press Building, 

Washington, D. C. 
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In the Court of Appeals of the District of 

Columbia 


No. 5445 


Pacific Development Radio Company, appellant 

... - - ? • . ' * ~ j * • 

V. 

j 

Fedekal Radio Commission, appellee 


BRIEF ON BEHALF OF THE FEDERAL RADIO COMMISSION 


I. STATEMENT OE THE CASE 

w' • > - ' • - - ‘ • j 

Appellant herein is the owner and operatoi| of 
a radio broadcasting station known by the call sig¬ 
nals KECA and located at Los Angeles, Calif. 
This station now operates on the frequency 1,430 
kilocycles, with power of 1 kilowatt, hours of op¬ 
eration unlimited. Under the Commission’s Sys¬ 
tem of allocation, established by its General Order 
No. 40 (par. c), the frequency 1,430 kilocycles is 
classed as a “regional channel,” available for the 
simultaneous nighttime use of stations in not more 
than 3 of the zones. The frequency is now As¬ 
signed as follows : j j 
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1,430 KILOCYCLES 


Call 

letters 

Main studio 
location 

Licenses 

l 

Power 

Time of operation 

WHP 

[Harrisburg, 

| 

WHP, Inc. 

J 500 W. 

1 Shares with WBAK 
j and WCAH. 

• P a ., T Le- 
moyne, Pa. 


ll KW-LS.J 

WBAK 

Harrisburg, Pa. 

Pennsylvania State Po- 

1500 W. 

1 Shares with WHP and 
1 WCAH. 

• lice, Commonwealth 
of Pennyslvania. 

[l KW-LS.. 

WCAH 

C olumbus, 

Commercial Radio Serv- 

500 W. 

Shares with WHP and 

! 

Ohio. 

ice Co. 


WBAK. 

WGBC 

Memphis, 

Tenn. 

, Memphis Broadcasting 
Co. 

500 W. 

Shares with WNBR. 


WNBR 

_do. 

.do. 

500 W. 

Shares with WGBC. 

KGNF 

North Platte, 
Nebr. 

Herbert Logan Spencer.. 

500 W. 

Daytime. 


KECA 

Los Angeles, 
Calif. 

Pacific Development 
Radio Co. 

1KW. 

Unlimited. 



(R. 233.) 


On July 13, 1930, appellant filed an application 
for a radio broadcasting station construction per¬ 
mit which, as finally amended, requested authority 
to increase its daytime power from 1 kilowatt to 
2 V 2 kilowatts and for that purpose to install a 
5-kilowatt transmitter at a new location. The 
transmitter and location in question had formerly 
been used by Station KFI, which is owned and op¬ 
erated by the same interests which control appel¬ 
lant company. (R. 13.) No change in frequency 
or hours of operation was requested by the 
application. 

The application was designated for hearing by 

1 

the Commission, and on April 8, 1931, a hearing 
was held thereon before an examiner appointed 
by the Commission. By stipulation of the parties 
the records in two other cases were consolidated 


1 
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with the record in this case. The substance of 
these records, as well as the complete record in the 
instant case, is now before this Court. (R. 7^.) 

The facts developed upon the hearing are jsum- 
marized in the Commission’s “Statement of Facts, 

i 7 

Grounds for Decision, and Order” (R. 126), and 
need not be stated in detail here. In so far as there 
is any controversy concerning these facts oi the 
conclusions to be drawn therefrom, they are dealt 
with, where material, in the argument as applied to 
a particular proposition. 

On May 22,1931, the examiner submitted his re¬ 
port to the Commission recommending a denial of 
the application. (R. 108-112.) Exceptions to the 
report w T ere duly filed by the appellant (R. 112- 
126), and on June 26, 1931, the Commission upon 
consideration of the evidence, the examiner’s re¬ 
port, and the exceptions thereto, entered its order 
denying appellant’s application (R. 130). 

This appeal was filed July 11, 1931, and on July 
23, 1931, the Commission filed a “ Motion to Dis¬ 
miss” for the reason that such appeal was not! au¬ 
thorized bv the terms of Section 16 of the Radio 

%j i 

Act, as amended by Act approved July 1, 1^30. 
(46 Stat. 844.) On July 25, 1931, this Honorable 
Court entered its order postponing consideration of 

I 

the ‘ 4 Motion to Dismiss” until hearing of the case 
on the merits. 
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H. ARGUMENT 

i 

I 

A. On the motion to dismiss 

The question presented by the Commission’s 
“Motion to-Dismiss” arises out of the fact that 
Congress in amending Section 16 of the Radio Act 
of 1927 (Public Law, No. 494, approved July 1, 
1930) made no reference whatever to construction 
permits and did not in terms confer a right of ap¬ 
peal upon the refusal of applications therefor, 
whereas this had been done by the very first pro¬ 
vision of the original section. 

It is appellant’s contention that this omission 
by Congress has no bearing upon the present ap¬ 
peal, first, because there is no difference between 
an application for a construction permit and one 
for a license or modification of license under the 
Act, and second, that even if there is a material 
difference, its application here does not request au¬ 
thority for the construction of a new station and 
is therefore an application for license rather than 
a construction permit. These propositions will be 
considered in order of their statement. 

1 . Under the act applications for construction permits and licenses 

are essentially different 

i 

Section 21 of the Act provides in part that “no 
license shall be issued under the authority of this 
Act for the operation of any station the construc¬ 
tion of which is begun or is continued after this 
Act takes effect, unless a permit for its construc¬ 
tion has been granted by the licensing authority 
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upon written application therefor.” Certain 
classes of stations, namely, government stations, 
amateur stations, or stations upon mobile vessels, 
railroad rolling stock, or aircraft, are excepted 
from its provisions; all others are included, j 

Section 10 of the Act provides for the issuance 
of licenses to all stations under the jurisdiction of 
the Commission and without regard to whether 
they were constructed pursuant to the permit pro¬ 
vided for by Section 21 or belong to one of the 
excepted classes specified in that section. 

An examination of these sections discloses that 
Congress regarded a construction permit as a thing 
entirely separate and apart from a license to be 
granted for the operation of a station following 
construction. This is apparent from the quoted 
provisions of Section 21 and again from the 
further provisions of the same section which deal 
with the manner and terms upon which a license 
to operate may be obtained after the completion of 
construction pursuant to a permit granted by the 
licensing authority. It is also apparent frorii an 
examination of the legislative proceedings which 
antedated the enactment of the Radio Act of 1927. 1 

1 Page 19 of the “ Proceedings of the Fourth National 
Radio Conference and Recommendations for Regulation of 
Radio” contains the following report and recommendation 
relative to construction permits and the necessity therefor 
in any legislation on that subject: “ In view of the very con¬ 
siderable expense attached to the construction of broadcast¬ 
ing and commercial land stations and the difficulty of secur¬ 
ing wave lengths for such stations, your committee considered 

82635—31- 2 
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The practice of requiring a separate application 
for a license after stations have been constructed 
pursuant to a construction permit does not produce 
the absurd result which appellant feigns to be¬ 
lieve will be created thereby. On the contrary, 
this has been the practice of the Commission since 
its creation. No hardship or unnecessary delay is 
caused by requiring the holder of a construction 
permit to file an application for license following 
construction in which he makes the showing re¬ 
quired by Section 21 before receiving a license to 
operate, but even if there was such delay the positive 
requirements of the law can not be waived. Both 
the application for construction permit (Section 
21) and the application for license (Section 10) 
must be made in writing. The one must of neces¬ 
sity antedate the other. To combine the two 
would lead to confusion and would not be conducive 
to orderly administration. The issuance of the 
license upon proper application shows the condi¬ 
tions of the construction permit to have been fully 
complied with and is as natural and logical as a 

the desirability of requiring in advance permits by the Sec¬ 
retary of Commerce for the construction of such new stations 
in order that the owner thereof might have assurance that 
when his station was completed he may be able to operate 
it, and also place in the Secretary of Commerce authority to 
limit the number of new stations which may be erected. 
After full consideration of the subject your committee recom¬ 
mends that an application for a permit shall be required and 
approved by the Secretary of Commerce in advance of the 
construction of commercial land and broadcasting stations.” 
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requirement that an executor exhibit his vouchers 
before distribution of an estate. 

No good purpose would be served by considering 
in detail various arguments advanced by appellant 
in support of his first proposition. In the main, 
these proceed upon the theoiy that since Congress 
has not maintained the distinction between con¬ 
struction permits and licenses in every singly sec¬ 
tion of the Act that it regarded them as one and 
the same. While it is true that an Act must be con¬ 
strued in its entirety, it is equally true that the 
positive requirements of one portion can pot be 
rendered nugatory by the equivocal language of 
another. Appellant’s whole argument ignored this 
cardinal rule of statutory construction and heeds 
no further answer than the language of the Act 
itself. ! 

i 

2. Appellant’s application was one for new construction and there¬ 
fore an application for a construction permit 

In determining whether the application involved 
in this appeal was one for a construction permit, 
or, as appellant contends, for modification of 
license, certain facts disclosed by the record knust 
be borne in mind. 

The application was on the form designated by 
the Commission as “ Application for Radio Broad¬ 
casting Station Construction Permit.” (R. 112.) 
No objection appears to have been made to this 
form or the disclosure of the information required 
thereby prior to the filing of exceptions to the ex- 
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aminer’s report, although the “Notice of Appeal” 
states that the decision appealed from is one “deny¬ 
ing appellant’s application for modification of 
license (erroneously described in the proceedings 
before the Commission as an application for a con¬ 
struction permit).” (R. 1.) 

Appellant was then and is now licensed by the 
Commission to operate certain equipment located 
at Los Angeles, Calif., under call signals KECA, 
assigned to it by the Secretary of Commerce. By 
its application it proposes to increase its daytime 
power output from 1 kilowatt to 2Vz kilowatts, and 
for that purpose to acquire new transmitting appa- 

i 

ratus and change the present location of its trans¬ 
mitter. (R. 12-20.) 

It does not alter the nature of the request that 
the transmitter to be installed and the location 

i 

thereof are now owned by the same parties that 
own the stock of the appellant company. Neither 
is it of consequence that the granting of a con- 

i 

struction permit for Station KFI, authorizing it 
to construct a new 50-kilowatt transmitter, has 
made the proposed transmitter and its present lo¬ 
cation available to appellant. The fact remains 
that both the transmitter and the location are new 
to appellant’s station and that is the dominant and 
material consideration. The fundamental error 
in appellant’s position when it says that the trans¬ 
mitter is not a new transmitter because it has been 
constructed and operated by another, is best dem¬ 
onstrated when it is realized that such reasoning 
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would place one who has many transmitters on a 
different basis from other applicants and permit 
him to install what he pleases where he pleases as 
long as he actually possesses an available trans¬ 
mitter. 

Appellant’s reasoning here is not only unsound, 
but its application would defeat the intent and pur¬ 
pose of the Act. As a matter of administrative 

i 

practice and following what it believed to be the let¬ 
ter as well as the spirit of the Act, the Commission 
requires applicants for facilities to submit thejir re¬ 
quests as applications for construction permits in 
each and every case where the granting of sfieh a 
request would involve the physical removal of the 
transmitting apparatus or new and additional' con¬ 
struction to such apparatus. If the plan proposed 
by the applicant can be carried out by the making 
of mere adjustments to existing transmitting ap¬ 
paratus, the application is classed as one for li¬ 
cense or modification of license, depending fipon 
the nature of the other requests contained therein. 
This was the practice followed here, and the rea¬ 
sons for this distinction are, we submit, readily 
apparent when the nature of the Commission’s 
regulatory powers under the Act is fully under¬ 
stood. 

Section 1 of the Act prescribes the scope, objects, 
and purposes of the entire law upon the subject. 
This section prohibits the use or operation of ‘f any 
apparatus for the transmission of energy or tom- 

i 

munications, or signals by radio,” without a license 
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in that behalf granted under the further provisions 
of the Act. It will thus be seen that the transmit¬ 
ting apparatus, its use, location, and operation is 
the thing to be controlled. It is the instrument 
which sets in motion the electrical impulses which 
transverse State lines. It is the instrument which 
gives radio communication its character as inter¬ 
state commerce. It does no violence to the truth 
to say that it is the essential and necessary part of 
every radio station of any kind or character. 

Moreover, the Commission has other duties to 
perform than the mere licensing of apparatus 
which has been constructed. It has authority to 
classify radio stations, prescribe the nature of serv¬ 
ice to be rendered by each class, to determine the 
location of classes of stations or individual stations, 
and to regulate the kind of apparatus to be used 
therein with respect to its external effects. (Sec¬ 
tion 4.) It is also required to pass upon and ap¬ 
prove the type of apparatus proposed before a 
permit is granted for construction in cases where 
such construction requires a considerable expendi¬ 
ture of money. (Section 21.) 

When we come to consider the reasons which 

j 

prompted Congress to make provision for the se¬ 
curing of a construction permit and a requirement 
that construction be made pursuant to such permit 
prior to the granting or issuance of any license to 
operate broadcasting stations and commercial land 
stations, the wisdom and absolute necessity of the 
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Commission’s practice and requirements are| fur¬ 
ther demonstrated. The expense involved ih the 

I 

construction of such stations, the scarcity of ^vave 
lengths, and the necessity for limiting further; con¬ 
struction were the dominant considerations which 
motivated Congress in the enactment of Sectiojn 21. 

i 

The same considerations compel adherence tb the 

; 

present practices of the Commission in this behalf. 

This Court well knows that the number of! sta¬ 
tions that can be operated satisfactorily uppn a 
given wave length, or, for that matter, in the eptire 

i 

broadcast band, depends very largely, if not wholly, 
upon their respective locations and power. When 
an applicant proposes to construct a new 100-watt 
station to be operated a distance of 500 miles from 
another such station already in existence, such re¬ 
quest may, in the absence of other objections, ordi¬ 
narily be granted. The location and power o i the 
stations are such that no interference would Ordi¬ 
narily be expected. If, however, the application 
for construction of the new station requests a 
power of 50 kilowatts, an entirely different ques¬ 
tion is presented and one which must assuredly be 
answered in the negative. In this case the location 
and power of the stations would be such as to fen¬ 
der the operation of both wholly unsatisfactory. 
Appellant, apparently, does not deny the authority 
of the Commission to pass upon the issues involved 
by applications for new construction. Neither 
does it deny the applicability of Section 21 to such 
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a situation. What it does say, however, is that if 
the 100-watt stations, mentioned in the first illus¬ 
tration, were already in existence, either one could 
move its transmitting apparatus within a mile of 
the other or so alter its transmitting apparatus as 
to permit it to broadcast with a power of 50 kilo¬ 
watts without in any way involving the provisions 
of Section 21 or the Commission’s duty and author- 

i _ 

ity thereunder. The fundamental error in this 
proposition is, we submit, manifest. 

If, as appellant contends, a station once licensed 
and assigned call letters has a continuing license to 
change its location and transmitting apparatus, the 
provisions of Section 21 are rendered nugatory. 
The Commission can only pass upon the right to 

j < 

a license after the change in location has been made 
or the transmitting apparatus altered. The Com¬ 
mission will have no opportunity to approve the lo¬ 
cation, equipment, or the necessity for the proposed 
service until after the station has come into being. 
The applicant will have no assurance that he will 
obtain a license to operate until after he has actually 
constructed the station and incurred a substantial 
expenditure of money. 

Neither will it do to say that the Commission can, 
under the Act, approve the location, equipment, and 
necessity for the service prior to its construction by 
the mere act of passing upon an application for 
modification of station license rather than upon an 
application for construction permit. Section 21 is 
either a restraint upon all new and further con- 
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struction, whether by existing licensees or Others, 
or it is not. If it is such a restraint the provisions 
of that section must be followed: if it is not, an in- 
dividual once licensed can construct what he pleases 
when he pleases and need not seek Commission 
sanction until he makes application for license to 

i 

operate. 

; 

The plain truth is that a station now located in 
one locality is not the same station when it is paoved 
to another locality, even though the distance in¬ 
volved is not great. Neither is a station now oper¬ 
ating with a power of 1 kilowatt in one location 
the same as one operating with power of 2% kilo¬ 
watts in the same location. In either case the ap¬ 
paratus, its location, and its external effects are 
such that a different audience receives service, and 

j 7 

interference with other services may be caused. 
If the Commission is to carry out its full duty 
under the Act, the distinction between an applica¬ 
tion for construction permit, provided for by Sec¬ 
tion 21, and an application for station license, pro¬ 
vided for by Section 10, must be observed and the 
facts of the case at bar afford an adequate! illus¬ 
tration of the rule involved and the reasons 
therefor. 

3. The present appeal is without warrant in law and should be 

dismissed 

i 

Having shown that the distinction between an ap¬ 
plication for a construction permit and an applica¬ 
tion for license under the Act is real and not! ficti- 
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tious, and that appellant’s application was in 
substance as well as in form an application of the 
former type, we come now to the ultimate and 
deciding question. What is the effect upon this 
appeal of the change in the language of Section 16 
brought about by the amendatory Act of July 1, 
1930 ? 

To this we submit there is but one answer. The 

i 

change in the phraseology of the law is such that 
one can not escape the conclusion that there was a 
change in legislative purpose. ( Johnson v. United 
States, 225 U. S. 405; Pirie v. Chicago Title and 
Trust Company, 182 U. S. 438.) When this change 
in phraseology is considered in the light of the fact 
that the right of appeal in such cases is not absolute 
but one dependent wholly upon the terms of the 
statute ( Saltmarsh v. Tuthill, 12 How. 385; Carlin 
v. Goldberg, 45 App. D. C. 540; Universal Service 
Wireless Co . 2 v. Federal Radio Commission, 41 F. 
(2d) 113), there is no escape from the conclusion 
that Congress either inadvertently or purposely 

i 

denied applicants for construction permits the 
right to appeal to this Court in the event their ap¬ 
plications were denied by the Commission. 

Appellant’s entire argument is designed to show 
the hardship and absurd results which will follow 
if it is decided that the present appeal is not well 

2 In the Universal case (supra) this Court said: “The 
right of appeal being a statutory one, this Court can not 
dispense with its express provisions even to the extent of 
doing equity.” 
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taken. From this it is argued that Congress could 

i 

not and did not intend such a result, and that in¬ 
tent should govern. But the congressionaljintent 
is the intent expressed in the language of the Act 
itself (United States v. Fisher, 109 U. S. 143), and 
intent as used in this connection is not to he con- 
fused with motive. 

We do not deny, but, on the contrary, concede, 
that if Section 16, as amended, does not no^jv pro¬ 
vide for appeals from decisions of the Comniission 
denying applications for construction permits, an 

i 

amendment in that respect would be desirable. 
Section 21 of the Act was not affected hy the 
amendatory Act of July 1, 1930, and since it was 
not and its application to regulatory problems has 
become more instead of less important, it is reason¬ 
able to expect that some provision should be made 
for the review of decisions made thereundeij. On 
the other hand, Congress never has seen fit to: make 
the right of appeal to this Court co-extensiv^ with 
the power of the Commission to make decisions, 3 
and the matter is one for Congress and not for the 

i 

courts. 

3 One of the most important decisions which the Commis¬ 
sion is called upon to make is that required by Sectiojn 12 of 
the Act which provides that no station license shall trans¬ 
ferred from one person to another either voluntarily or 
involuntarilv without the written consent of the licensing 
authority. No appeal is provided from an adverse deter¬ 
mination by the Commission here and none is provided in 
that class of cases wherein the Secretary of Commerce has 
original jurisdiction with the Commission exercising! appel¬ 
late powers. (See Section 5.) 
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It is our position that regardless of what the law 
formerly was, or what it should, or ultimately will 
be, it does not now authorize the prosecution and 
maintenance of this appeal, and that the same 
should be dismissed. 

B. On the merits 

Although appellant attacks the Commission’s de¬ 
cision upon many grounds, an examination of the 
points made shows that the principal attack has to 
do with the validity, construction, and application 
of the Davis Amendment to the Radio Act of 1927 
(45 Stat. 373). Appellant contends that .certain 
regulations enacted and promulgated by the Com¬ 
mission for the purpose of administering this leg¬ 
islation are based upon an erroneous construction 
of its provisions; that such legislation, if correctly 
construed by the Commission, is unconstitutional, 
and that in either event the regulations in question 
are invalid. 

These contentions will be considered in order of 
their statement, leaving such other , matters as may 
have a bearing upon the correctness and propriety 
of the Commissions’ decision for subsequent con¬ 
sideration. 

1. The Davis amendment 

(a) Its principal requirements as shown by its pro¬ 
visions and the events leading up to its 
enactment 

In view of the attack made upon this legislation 
and the construction placed upon it by the Com- 
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mission, we conceive it to be appropriate hei^e that 
regard be had not only for the provisions of the 
law itself but the events which led up to its enact¬ 
ment. (Standard Oil Co . v. United States, 221 
U. S. 1; St. Louis Iron Mt. & Southern Rwy. Co. v. 
Craft, 237 U. S. 648.) 

When the Federal Radio Commission came into 
existence pursuant to the Radio Act of 1927 (44 
Stat. 1162), it found the overwhelming majority 
of radio broadcasting stations now in existence al- 

i 

ready constructed and in operation. (Compare 
4 ‘Commercial and Government Radio Stations of 
the United States,” an official bulletin prepared 
and published by the Department of Commerce, 
Bureau of Navigation, Radio Service, on June 30, 
1926, and “Broadcasting Radio Stations bf the 
United States,” prepared and published by the 
Federal Radio Commission, February 2, 1931; 
R. 132-236.) Some of these stations had been 
voluntarily authorized by its predecessor as licens¬ 
ing authority, but a great number had been placed 
in operation in spite of the efforts of that bbdy to 
restrain their number and operation. 4 The result 

-i- 

4 As stated in the case of United States v. American Bond 
(ft Mortgage Co. et al. (31 F. (2d) 448, 451): “When the 
Attorney General ruled (35 Op. Atty. Gen. 126) that the 
existing legislation did not give the Secretary of Commerce 
authority to assign channels, fix hours of operatiori, limit 
use of power, or grant licenses of limited duration^ there 
resulted a condition of considerable confusion. The^e was 
a scramble for preferred channels. The Secretary was re¬ 
quired to issue licenses to all. Many new stations weije built 
and assertions to property rights * * * were made.” 
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of all this, as this Honorable Court judicially 
knows, was the establishment of a number of broad¬ 
casting stations grossly in excess of the public need 
and the requirements for efficient operation. 

Moreover, the problems which confronted the 
Commission from the moment of its creation were 
not limited to the number of stations actually in 
existence. These stations were concentrated in the 
more populous districts of the country and in or 
near the metropolitan centers. The reasons for 
this concentration of facilities were largely eco¬ 
nomical, and the same considerations which 
prompted the establishment of stations near cen¬ 
ters of population in the first instance prompted 
further applications for new and additional facili¬ 
ties from the same localities. The net result was 
that a year after the Commission had come into 
existence the situation had not been materially 
altered. 

A fairly adequate picture of conditions as they 
then existed is presented by the report of the Mer¬ 
chant Marine and Fisheries Committee of the 
House of Representatives, accompanying S. 2317, 
which, with certain changes hereinafter noted, was 
enacted into law as the Davis Amendment. From 
this document it appears that while the licensing 
authority was not accused of intentional discrim¬ 
ination against the larger and less populous Third 
and Fifth Zones, it was pointed out that such 
Zones did not have a fair and equitable share of 
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the broadcast facilities of the United States.: The 

i 

report expressly negatived any idea of the suspen¬ 
sion or modification of the other requirements 
of the Act, used language strongly persuasive that 

i 

no radical or revolutionary changes were antici¬ 
pated, at least not immediately, and until finally 
determined to be necessary, but contained this sig¬ 
nificant language: 


If, however, within the entire United 
States the saturation point is now reached 
and additional stations or additional power 
or other wave lengths may not be granted 
in a particular Zone without prejudice to 
all, then it necessarily follows that j there 
must be worked out a redistribution df the 
stations and of the power and of thej wave 
lengths now authorized * * *.| The 
amendment declares a desired result but 
does not presume to direct the Commission 
as to the steps necessary to obtain that re¬ 
sult. Your committee does not believe that 
it seeks either an impossible or an unreason¬ 
able solution. It is not anticipated tliat its 
purpose will be immediately accomplished, 
but we conceive it to be basically right and 
recommend that the Commission should pro¬ 
ceed to make such allocation as will reason¬ 
ably meet this rule as speedily as it ihay be 
done. 

In this connection it should be observed thht dur¬ 
ing the first year of its existence and until the enact- 
ment of the Davis Amendment the Commission had 
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been governed in the matter of distribution of radio 
broadcasting facilities by the requirements of 
Paragraph 2 of Section 9 of the Radio Act of 1927, 
as originally enacted. This paragraph provided: 

In considering applications for licenses 
and renewals of licenses when and in so far 
as there is a demand for the same, the li¬ 
censing authority shall make such a distri¬ 
bution of licenses, bands of frequencies, of 
wave lengths, periods of time for operation, 
and of power among the different States and 
communities as to give fair, efficient, and 
equitable radio service to each of the same. 

It will be observed that the law as then in effect 
made no mention of zones as a basis for the distri¬ 
bution of radio service and the matter of allocation 
as between Zones or States within the Zones was 
left almost entirely to the initiative and discretion 
of the licensing authority. It was under this law 
that the Commission permitted conditions of in¬ 
equality to exist which the House Committee on 
Merchant Marine and Fisheries referred to in Re¬ 
port No. 800 hereinabove quoted. It was these 
requirements that Congress intended to change by 
the enactment of an amendment to the existing law. 

When Congress came to consider what changes 
should be made in the law to provide the equality 
of service which it deemed desirable, the first and 
primary consideration was the establishment of 
equality as between the Zones. Thus, the very first 
equalization amendment to be approved by either 
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House of Congress (see Report No. 800, Seventieth 
Congress, First Session) provided that— 

The licensing authority shall make an 
equal allocation to each of the five Zones 
established in Section 2 of this Act of broad¬ 
casting licenses, of wave lengths, and of sta¬ 
tion power; and within each Zone shall make 
a fair and equitable allocation among the 
different States thereof in proportion to 
population and area. 

Nowhere in the legislative journals is theire any 
indication that either House of Congress it any 
time during the consideration of the equalization 
amendment seriously suggested departing,' from 
this stand or changing the number or size !of the 
Zones as originally established by Section 2! of the 
Act. | 

All this is significant and has a direct bearing 
upon the proper construction of this legislation 

i 

when it is understood that the First, Second, Third, 
and Fourth Zones were then, as they are now, sub¬ 
stantially equal in population, while the Fifth Zone 
had approximately one-half of the population of 
either of the others. (R. 62-106.) From thejstand¬ 
point of area there was an even greater disparity as 

between the Zones. When these facts are taken 

; 

into consideration they demonstrate, as we Submit, 
that Congress was not unmindful of the reasons un¬ 
derlying the then existing concentration of facil¬ 
ities, but from the very outset made concessions to 
the economic needs of the small, densely populated 
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areas on the one hand, and to the service require¬ 
ments of the large and relatively thinly populated 
areas on the other. 

When the equalization amendment was finally 
enacted into law in its present form the require¬ 
ment of equality as between the Zones proposed by 
the amendment appearing in Report No. 800, as 
heretofore set out, was left unchanged. Further 
demonstrating, and we submit conclusively, that it 
was the purpose of Congress to establish a rule to 
be administered by the licensing authority and 
expressly negativing any idea that the Commission 
was required or intended to take upon itself the 
establishment of a different rule because of the 
discrepancies in size or population as between the 
Zones. 

When we come to a consideration of the then exist¬ 
ing law governing the matter of allocating facil¬ 
ities as between the States within the Zones and 

j 

the 1 efforts at amendment resulting in the enact¬ 
ment of the present law, the purpose and intent of 
Congress in this behalf are equally clear. We 
have already called attention to the pertinent pro¬ 
visions of the original Act, as well as the provisions 
of the amendment suggested in Report No. 800 
accompanying S. 2317. Where Section 9, as origi¬ 
nally enacted, had merely provided for such a 
distribution of facilities “as to give fair, efficient, 
and equitable radio service” to each of the differ¬ 
ent States and communities, it was the purpose of 
the suggested amendment to “make a fair and 
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equitable allocation among the different States 
thereof in proportion to population and area.” 

Obviously, this suggested amendment constituted 
a further concession in favor of the service require¬ 
ments of the large and sparsely settled States and 

I 

operated as a further discrimination agaipst the 
economic requirements of the more densely pop- 

i 

ulated areas. But this further concession did not 
meet with congressional approval. When the 
equalization amendment was finally adopted | it did 
not contain the language originally proposed, but 
provided that the Commission “shall make |a fair 
and equitable allocation of licenses, wave lebgths, 
time for operation, and station power to each |of the 
States, the District of Columbia, the Territories, 
and possessions of the United States withip each 
Zone according to population. ’ ’ 

Even if the original proposal had not provided 
for a division of facilities as between the States on 
the basis of population and area, we could not sup¬ 
pose that Congress acted unwittingly when it jestab- 
lished population as the yardstick for the measure 
of such facilities. When, however, we are con¬ 
fronted with unmistakable evidence that Congress 
purposely refused to accept area as one of the 
criteria, all argument as to a contrary intent should 
be quieted. (Johnson v. United States, 225j U. S. 
405.) 

y i 

In view of all of these circumstances—the mis¬ 
chief to be prevented, the highly political nature 
of the questions to be decided, and last but |by no 


i 
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means least, the plain language of the legislation 
finally approved—we submit that the intent and 
purpose of Congress is clear; that it meant to and 
did establish equality as between the Zones as the 
guide for Commission action; that it meant to and 
did establish population as the measure for facili¬ 
ties as between the States within the Zones; and 
that in so doing it meant to and did deprive the 
Commission of any power or discretion to alter the 
standards prescribed by the Act. This has been the 
construction adopted by the Commission in the ad¬ 
ministration of the Davis Amendment, and is the 
construction challenged here. 

(b) Its validity as an act to regulate commerce 

Deferring for the moment other questions of 
statutory construction which have to do more with 
the power of the Commission to adopt the chal¬ 
lenged regulations than with the general purpose 
and requirements of the Davis Amendment, we 
shall next consider appellant’s contention that this 
legislation is unconstitutional if given the construc¬ 
tion which we think its plain terms and the circum¬ 
stances surrounding its enactment compel. 

It is fundamental that in the enactment of legis¬ 
lation within the powers conferred by the Federal 
Constitution, Congress has the sole and exclusive 
right to determine what that legislation shall be, 
the necessity therefor, and the wisdom thereof. 
These are prerogatives of the legislative as distin¬ 
guished from the judicial branch of the Govern- 
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ment. ( McCulloch v. Maryland, 4 Wheats 316; 
United States v. First National Bank, 234 U. S. 
245.) That Congress has the power under th^ com- 

i 

merce clause of the Federal Constitution (Art. 1, 
Section 8, Clause 3) to regulate all forms of inter¬ 
state and foreign commerce, and that radio broad¬ 
casting is a species of such commerce is also beyond 
dispute. ( Technical Badio Laboratory v. Federal 
Radio Commission, 36 F. (2d) 111: White v. Federal 
Radio Commission, 29 F. (2d) 113; City oj/j New 
York v. Federal Radio Commission, 36 F. (2d) 
115.) * ! 

It is equally clear and well settled that the ;num- 
ber, location, and activities of broadcasting sta¬ 
tions engaged in interstate commerce not onfy has 
a reasonable and logical connection with, but in 
fact determines, the very nature of that commerce. 
(Technical Radio Laboratory v. Federal Radio 
Commission {supra), Gibbons v. Ogden, 9 Wheat. 
1; Hammer v. Dagenhart, 247 U. S. 251.) It is 
also futile to contend that proper regulation of 
such commerce may not involve reasonable restric¬ 
tion and pro tanto prohibition. ( Technical 
Laboratory v. Federal Radio Commission (s 
United States v. Delaware & Hudson Ryj Co., 
213 U. S. 366.) 

In the case under consideration, Congress exer¬ 
cised its undoubted prerogative by determining 
that there should be legislation requiring the equal¬ 
ization and redistribution of the radio facilities of 
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the United States; that such legislation was nec¬ 
essary; and that it was wise and desirable in pre¬ 
scribing the rule designed to provide this equal¬ 
ity to establish absolute equality of facilities as be¬ 
tween the zones and a fair and equitable distribu¬ 
tion as between the States within the Zones based 
on population. In the final analysis appellant’s at¬ 
tack on the validity of this legislation amounts to 
no more than a criticism of its wisdom and should 
be summarily dismissed as such. 

i 

2. The challenged regulations 

(a) Their principal requirements and events lead¬ 
ing up to their promulgation 

In our opinion the same reasons which prompted 
a preliminary review of the circumstances antedat¬ 
ing and surrounding the enactment of the Davis 
Amendment justify a similar investigation with re¬ 
spect to the regulations which the Commission has 
promulgated as an aid to the administration of this 
law. 

This Honorable Court is already largely familiar 
with the steps taken by the Commission to comply 
with the Davis Amendment, prior to the promulga¬ 
tion of the regulations herein challenged. In the 
case of General Electric Co. v. Federal Radio Com¬ 
mission (31 F. (2d) 630), an opportunity was 
afforded to review the steps taken by the Commis¬ 
sion in its reallocation of November 11,1928; how it 
took the 90 channels made available for broadcast¬ 
ing within the United States under the terms of the 
International Radio Telegraph Convention and the 



27 


North American Agreement and classified theijn into 

i 

clear, regional, and local channels, dividing; them 
equally between the zones established by Section 2 
of the Act, making 40 available for national use and 
the remaining 50 for the more restricted uses!. 

This Court is also familiar with the fact that 

i 

notwithstanding this reallocation the increasing de¬ 
mand for more and better radio facilities from all 
parts of the country made necessary further! steps 
by the Commission. How, because of the difference 
between the characteristics of the different facili¬ 
ties available for assignment, i. e., clear, regional, 
and local, and because of the difference in size and 
population between the several States and Zones, 
repeated demands were made that more facilities 
be allocated to certain sections of the country and 
more particularly to the larger Zones and States 
in violation of the requirements of the Pa vis 
Amendment and often in disregard of accepted en¬ 
gineering and economic facts and principles. j How 
to forestall this situation in the case of individual 
applications, the Commission compiled quota tab¬ 
ulations or quota figures based upon the entijre fa¬ 
cilities available and the units to which a 'given 
State or Zone was entitled, and introduced! such 
quota tabulations as evidence in particular leases. 
(Ansley v. Federal Radio Commission, 46 F. (2d) 
600; Havens & Martin v. Federal Radio Commis¬ 
sion (45 F. (2d) 295.) 

For a time this use of quota tabulations Served 
the purpose for which it was intended, but with 

i 

• i 

i 

i 

i 
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the continued increase in popularity of radio as a 
medium of education, entertainment, and adver¬ 
tising in all parts of the country, it soon became 
apparent that regulations of general application 
embodying the elements of the quota system were 
required. In this connection the mention of a few 
of the many considerations which compelled the 
Commission to take this action may not be in¬ 
appropriate. 

With the exception of the comparatively few 
persons who are engaged in the practice of radio 
law, the engineers and experts who represent the 
communication companies, and the persons owning 
and operating the larger broadcasting stations of 

i 

the United States, the public at large is unfamiliar 
with the legal, engineering, economic, and other 
considerations which must govern the Commission 
in the granting or refusal of instruments of author¬ 
ization. The industrv itself is not centralized, and 
few, indeed, are familiar with the principles estab¬ 
lished by the decisions of the courts on this subject. 
Under the terms of the Act each citizen of the 
United States is a potential applicant, and the 
Commission, under Section 11 of the Act, is not 
permitted to deny any application without a hear¬ 
ing thereon. Moreover, the broadcast spectrum, 
except for such changes in assignments and addi¬ 
tional assignments as were required by the equali¬ 
zation provisions of the Davis Amendment, was 
virtually frozen at the time of the organization of 
the Commission, and has continued to be so. 
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Under these circumstances it seemed to be desira¬ 
ble and consistent with good administration to put 
this information in the form of general regulations 
available and applicable to all. 

Proceeding on this premise and acting under the 
rule-making power conferred by Section 4,| Para¬ 
graph (f) of the Act, the Commission on June 17, 
1930, adopted and promulgated its Generali Order 

i 

No. 92. This order established a system of valuing 
the different classes of stations, operating! under 
varying power outputs and assignments, ip terms 
of units. For the purpose of applying su(^h unit 
values to the problems presented, it was specifically 
provided— 

That each of the five Zones created by Sec¬ 
tion 2 of the Radio Act of 1927 shall each 
have broadcasting stations, the total value in 
units of which shall be equal and shall be 
fairly and equitably distributed among and 
allocated to the States within each of said 
Zones in proportion to the population each 
of said States bears to the population of the 
Zone * * *. (R. 97-98.) 

i 

This order itself recites the fact that the Com¬ 
mission had sought and obtained the best!advice 
and information available; that it had given much 
time and intensive study to the various assignment 
values prescribed therein, in view of the problems 
presented and in view of the equalization require¬ 
ments of the Davis Amendment. Further explana¬ 
tion of the objects and purposes of this order as 
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well as the method used by the Commission in ar¬ 
riving at the unit values established and adopted 
thereby are contained in an explanatory statement 
issued by the Commission on July 2,1930. (R. 98.) 

While General Order No. 92 did not in terms pro¬ 
vide that the total of 400 units provided for thereby 
represented the approximate sum total of all radio 
broadcasting facilities available for distribution in 
the United States, it obviously proceeded on this 
premise, and any doubt on this score was settled by 
its further action of June 25,1930 (R. 101), and the 
explanatory statement above referred to (R. 98). 
As the situation then stood upon the promulgation 
of this order and the matters supplemental thereto, 
the Commission had ascertained the total number 
of facilities available for assignment within the 
United States; had determined upon a standard or 
measure of value for each particular assignment 
with due respect to the factors involved in service; 
had reduced the total facilities available to terms of 
units; and had provided for the distribution of such 
units in accordance with the requirements of the 
Davis Amendment. 

On July 2,1930, upon the compilation and publi¬ 
cation of the complete tabulation of the revised 
quota figures (R. 100), it was found that the United 
States was 24.05 units over the practical maximum 
as of June 9,1930; that 27 States were under quota 
as compared with 21 over quota, and even then the 
picture was not complete. With the actual number 
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of assignments already exceeding the maximum 
available for assignment under sound engineering 
practices and a condition of inequality existing be¬ 
tween certain Zones and between certain States 
within the Zones, further applications were received 

I 

in ever-increasing numbers. 

In a great number of cases the Commission was 
required to deny applications from ovefquota 
States and Zones, largely because of quota alone, 
while applications from underquota States and 
Zones were frequently denied even if otherwise 
proper because the facilities requested were in use 
in some other State or Zone (usually overquota), 
so that interference would result from the re¬ 
quested assignment. No provision had ! been 
made in the Commission’s regulations at this time 
requiring an applicant to specifically request the 
facilities then in use by an existing statioh, and 
nearly all applicants studiously avoided presenting 
an issue before the Commission which would in¬ 
volve a competitive showing between themselves 
and existing licensees. 

Like all situations inherently bad, this situation 
rapidly became worse. A general realisation 
was inadvisable for reasons which are obvious and 
a general reallocation, even if made, would only 
temporarily establish equality and would notj pro¬ 
vide for the disposal of the applications filed after 
such reallocation. Confronted with this situation, 
the Commission on January 8, 1931, enacted and 
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promulgated its General Order No. 102, the per¬ 
tinent provisions of which are as follows: 

i 

1. Where a zone has already in use its pro 
rata share of facilities, the Commission will 
not allocate any further radio facilities to 
that zone, which would increase its quota. 

2. Applications from underquota States in 
zones which have already allocated to them 
their pro rata share of radio facilities should 
he for a facility already in use in that zone 
by an overquota State. 

3. Likewise, where a State is already over 
quota, the Commission will not allocate any 
further radio facilities to that State, which 
would increase its quota. 

4. Applications from States which now 
have their quotas, or from States which are 
over quota, should be for facilities already in 
use in that State. 

5. An applicant from an underquota State 
in an underquota zone may apply either for 
facilities in use in an overquota State in that 
zone or an overquota State in an overquota 
zone. 

(R. 101.) 

While this regulation is largely self-explanatory, 
it might not be inappropriate here to say that the 
Commission in adopting it was of the opinion that, 
taken in connection with General Order No. 92, it 

i 

would have the following salutary results: (1) 
Operate as notice to all applicants that the satura¬ 
tion point in the matter of assignments had been 
reached and exceeded, and that in order to secure 
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any new or additional facilities in overquota States 
or Zones, applications must be made for the facil¬ 
ities then assigned to another; (2) furnish a nlethod 
for bringing the underquota States and Zopes up 
to their quota standard without the necessity for 
reallocations initiated by the Commission; (3|) fur¬ 
nish a check upon the further assignment of j facil¬ 
ities to States and Zones then overquota and pre¬ 
vent the assignment of more than its quota to any 
State or Zone, and thus keep the total assignments 
within the bounds consistent with sound engineer¬ 
ing, economic, and administrative considerations; 
and (4) provide an inducement for public service 
and minimize the necessity for disciplinary diction 
by the Commission by the administrative Appli¬ 
cation of the doctrine of “the survival of the 
fittest.’ ’ | 

While the wisdom of these regulations is not 
properly an issue in this case, their legality is, and 
with this statement of their provisions and the 
circumstances which compelled their enactment, we 
shall proceed to consider the specific objections 
made to them. 

(&) The challenged regulations are not contrary to 

the statutory standard 

\ 

The first charge made against the regulations in 
question is that they are contrary to the statutory 
standard of public interest, convenience, and neces¬ 
sity. As an abstract proposition this amoupts to 
no more than a further criticism of the Davis 

Amendment and its requirements; a contention that 

| 
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the specific requirements of the amendment are in¬ 
consistent with the general requirements of the Act 
as an entirety. The error in this position is not 
only manifest but even if true in any degree the 
Commission is bound by the later pronouncement of 
Congress on this subject. 

While it is true that the Commission is governed 
by the same standard in the exercise of its quasi 
legislative or rule-making powers and its quasi- 

i 

judicial power, or power to pass upon the issues 
raised by particular applications, these powers and 

i 

the methods of their exercise are inherently dif¬ 
ferent. When Congress, under Section 11 of the 

i 

Act, conferred upon the Commission the duty of 

i 

determining whether or not the granting of a par¬ 
ticular application wnuld serve public interest, con¬ 
venience, and necessity, it conferred upon the Com¬ 
mission a broad powder, unfettered except by the 
express provisions of the Act and the requirements 
of due process implied in every such enactment 
which include notice and the opportunity to be 
heard and the duty of the body which hears to 
decide the controversy on the basis of the evidence 
adduced. 

When, however, Congress by Section 4 of the 
Act conferred upon the Commission authority to 
make rules and regulations, it provided what the 
purpose and scope of these regulations should be. 
This is not peculiar to the statute under considera¬ 
tion but is recognized in every case where Congress 
makes a valid delegation of rule-making power to 


i 
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any individual or body exercising administrative 
functions. (Field v. Clark , 5 143 U. S. 64^; United 
States v. Grimaud, 220 U. S. 506, 5211; Union 
Bridge Co, v. United States, 204 U. S. 364.|) More¬ 
over, an examination of the language of Section 4, 
Paragraph (f), shows that here Congress itself 
restricted the rule-making power of the Commis¬ 
sion to “such regulations not inconsistent i with law 
as it may deem necessary * * * to carry out 

the provisions of this Act.” The Davis! Amend¬ 
ment is just as much a part of the amended Act 
as is Section 16 thereof, by virtue of which appel¬ 
lant has attempted to proceed in this Court. 

Manifestly, any rule prescribed by regulation of 
the Commission at variance with the positive re¬ 
quirements of the Davis Amendment would con¬ 
stitute a void act, not only under the general prin¬ 
ciples governing the delegation of rulemaking 
power, but under the express language of the Act 
as well. That appellant has camouflaged!its criti- 
cism of the rule of the Davis amendment by criticis¬ 
ing a regulation adopting and applying that rule 
does not change the nature of that criticism or 
entitle it to greater consideration. 

-j_ 

5 As was said in the case of Cincinnati W. <& Z\ R. R. Co. 
v. Commissioners (1 Ohio State 88), quoted with approval 
in the case of Field v. Clark {supra ): “ The true distinction 
is between the delegation of power to make a law which 
necessarily involves a discretion as to what it shall be and 
conferring authority or discretion as to its execution to be 
exercised under and in pursuance of law. The fiist can not 
be done; to the latter no valid objection can be made.” 
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(c) The regulations in question do not exceed 
the reasonable requirements of the Davis 
amendment 

Appellant’s second specific criticism of the regu¬ 
lations in question is that they are inconsistent with 

j 

and proceed upon an erroneous construction of the 
Davis Amendment. This charge, if true in the 
sense that they violate some positive rule or re¬ 
quirement of law, is, of course, fatal to their valid¬ 
ity (see pp. 34-35, ante). On the other hand, the 
Commission, like other similar bodies, may within 
the positive requirements of the Act exercise a rea¬ 
sonable discretion as to how it shall proceed and its 
action, based upon a mature consideration of the 
problems involved, is not to be invalidated for mere 
reasons of expediency or individual disagreement 
with the method pursued. (Green v. Frazier, 253 
IT. S. 233.) It is with a view to maintaining this 
distinction that w T e shall proceed to consider this 
further charge. 

We have previously dealt with what we regard as 
the positive requirements of the Davis Amendment 
and our reasons for the belief which we have (see 
pp. 16-24, ante). Simply and plainly stated they 
are: (1) In so far as possible an absolute equality 
of facilities as between Zones and (2) a division of 
facilities as between the States within the Zones 
based on population. We have also dealt with the 
contention that the general standard prescribed by 
the Act is inconsistent with the positive require¬ 
ments of the Davis Amendment (see pp. 33-35, ante). 
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The best answer to the position taken by Appellant 
in these matters is the language of the Act jhself (45 
Stat. 373), and the fact that no Court |has ever 
placed a construction thereon contrary! to that 
adopted by the Commission as the body! charged 
with the duty of enforcing it. ( United States v. 
Moore, 95 U. S. 760; United States v. Philbrick, 
120 U. S. 52.) | 

The authorities relied upon by appellant do not 
establish a contrary rule. In the case of Reading 
Broadcasting Company v. Federal Radio Commis¬ 
sion (48 F. (2d) 458), a station admittedly per¬ 
forming a good local service made application for 
regional facilities. The evidence demonstrated not 
only that its service on the assignment then held 
by it could be materially improved by equipment 
adjustments which had not been made, but that the 

i 

granting of the application in question ^ould in¬ 
juriously affect it and other stations, respiting in 

a loss rather than a gain of service to that dnd other 

! 

territories. Upon such a showing, this Court 
rightly held that the equality requirements of the 
Davis Amendment should not be used as afn instru¬ 
ment to unnecessarily injure existing stations and 
compel an assignment where considerations of pub¬ 
lic interest as well as common justice required that 
none be made. It is a far cry from this refusal of 
the Court to use the terms of a statute inherently 
restrictive in nature as an instrument of aggression 
to the prejudice of all and the use made by the 
Commission in the present case to check Ian over- 
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ambitious applicant or compel him to proceed in a 
particular manner. 

The case of General Electric Company v. Federal 
Radio Commission (31 F. (2d) 630) also turned 
upon its particular facts, and no act or expression 
of the Court in that case can be taken as in any 
sense indicating an intention to detract from the 
plain provisions of the Davis Amendment. 

The expressions of the Commission in other eases 
which, like the Reading case (supra), involved the 
converse application of the rule of the Davis 
Amendment, must, like similar expressions in the 
opinions of courts, be taken as relating only to the 
case before it. For the same reason the numerous 
cases cited which attempt definitions of “public 
interest” and other similar statutory phrases are 
neither helpful nor controlling. 

Appellant’s principal reliance for what it chooses 
to call a liberal as distinguished from a strict con¬ 
struction of the Act in question is based upon cer¬ 
tain qualifying expressions found in the merely 

j 

directory parts of this legislation. The first of 

i 

these qualifying expressions found in the Act 
is “as nearly as possible” preceding the express 
direction to “make and maintain an equal allo¬ 
cation of broadcasting licenses, of bands of fre¬ 
quency or wave lengths, of periods of time for oper- 

I 

ation, and of station power to each of said 
Zones * * *.” It seems to be appellant’s posi¬ 
tion that by the use of such language Congress in¬ 
tended to qualify every provision of the law in 
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question. Even then appellant does not propose to 
accord to the phrase “as nearly as possible” its 
common and accepted meaning. What it proposes 
is that this phrase is tantamount to a declaration 
that the Commission should do the things Required 
of it by the Act if in a particular case it deems 
it to be expedient. That such a construction does 
violence not only to the legislative intept as ex¬ 
pressed in the Act but to well-settled principles 
governing the delegation of authority, is manifest. 

In this connection it should be observed that 
there is nothing in the evidence which ev£n tends 
to show that the Commission's system of unit- 
values prescribed by its General Order No. 92 is 
not, as the Commission declares it to be, the most 
accurate and scientific method possible, taking all 
service factors into consideration. The accuracy 
and scientific reliability of the methods pursued 
by the Commission must, therefore, be taken as an 
admitted fact in this case. It can not be assumed 
that Congress having declared for equality as be- 

' ~ J 

tween the Zones did not desire or intend the Com¬ 
mission to use its best efforts in order to bring 
about this result. Having conferred a duty upon 
the Commission it would be passing strange indeed 
if a valid objection could be made because^ the job 
was done too well. Neither can it be said that a 

i 

full compliance with the requirements of any law 
by a body charged with its administration is the 

I 

equivalent of an excess of statutory authority. 
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The Commission’s reallocation of November 11, 
1928, was an effort upon its part to make and main¬ 
tain “as nearly as possible” an equal allocation of 
facilities as between the Zones; “as nearly as pos- 

i 

sible” under conditions as they then existed with 
the developments in the art, the personnel and 
equipment of the Commission, and with due re- 

i 

spect to other factors involved. The tabulation of 
quota figures and their use as evidence in particu¬ 
lar eases constituted a further and improved ef¬ 
fort by the Commission along this line. The Com¬ 
mission’s General Order No. 92 constituted its last 
and best effort. An examination of the legisla¬ 
tion in question, its objects, purposes, and a proper 
recognition of the highly technical character of its 
administration convinces that this and other quali¬ 
fying phrases were meant not as a qualification of 
the positive rquirements of the Act but to confer 
upon the Commission the right to determine how 
in the then state of the art and, as it subsequently 
develops, the equalization required can be made 
and maintained, and in no sense detracts from the 
positive requirements of this legislation. 

The second of these qualifying phrases is “fair 
and equitable” preceding the express direction con- 
cerning the “allocation of licenses, wave lengths, 
time for operation, and station power to each of 
the States, the District of Columbia, the territories, 
and possessions of the United States within each 
Zone, according to population.” If the “fair and 
equitable” standard had alone been imposed there 
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i 


would be some color for appellant’s contention. 

i 

But this is not the case. The standard adopted was 
“fair and equitable * * * according to popu¬ 
lation.” Population must be determined! mathe¬ 
matically and anytbing dependent thereon must be 
so determined. 

The Third and last qualifying expression seized 
upon is “wherever necessary or proper” occurring 
in the sentence which specifically directs tlVe Com¬ 
mission to comply with the positive requirements 
contained in the preceding language. No further 
comment upon this need be made other than to say 
that an examination of the manner in which this 
language is used in the Act renders absurd any 
other conclusion than that an immediate a|nd con¬ 
tinuing duty was imposed upon the Cominission. 

What has heretofore been said with re$pect to 
the phrase “as nearly as possible” applies with 
equal force to the other two. From the context of 
the Act it is obvious that Congress meanij; to im¬ 
pose upon the Commission a duty not to perform 
the impossible but to proceed in good faith to do as 
directed. That it has done so is established by the 
record in this ease and anv further contentions 
must relate only to the wisdom or expediency of the 
course pursued. 

i 

( d ) The method followed in the challenged !| regular 
tion&is the method prescribed by Congress 

As a further challenge to the Commission’s regu¬ 
lations it is charged that they compel an Equality 
of transmitters; that equality of reception lean not 



42 


be provided by equality of transmitters alone; and 
that, therefore, these regulations are contrary to 
the announced purpose of the Davis Amendment. 
The fundamental error in this contention is read¬ 
ily demonstrated when we again consider the pro¬ 
visions of this Act in the light of the circumstances 
prompting its enactment. (See pp. 16-24, ante.) 

In the first place, although the announced pur¬ 
pose of this legislation is the establishment of 
equality of radio broadcasting service both of 
transmission and of reception, Congress also defi- 
nitelv settled how that equality should be estab- 
lished. The desired result was to be secured by the 
assignment of broadcasting facilities to the differ¬ 
ent States and Zones in the proportions indicated 
and not by the establishment of superpower sta¬ 
tions in a few localities in or adjacent to the 
populous centers in the hope that the entire United 
States might receive service. As a matter of fact, 
it was the real or fancied insistence of certain 
authorities that the latter be done which prompted 
the speedy enactment and positive language of this 
legislation barely a year after the Commission came 
into existence. 

While there can be no question that territories 
outside of a particular State or Zone often enjoy 
reception from a station located within such State 
or Zone, this very circumstance, when applied over 
the United States as an entirety, tends toward 
equality of the sort intended. Furthermore, it is a 
matter of common knowledge that except for cer- 
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i 

i 

i 
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tain phenomena which are not here important, the 
quality of service to be expected and received from 
a given station of any power is inversely propor¬ 
tional to the distance of the receiver from the trans- 

i 

mitting apparatus. In other words, there is a di¬ 
rect and substantial relation between transmission 
and reception so that generally speaking thp better 
the transmitting facilities of a given territory, the 
better its reception. Since the legislation in ques¬ 
tion was enacted on that premise, the accuracy of 
which has been subsequently demonstrated, it can 
not be a serious objection to the validity of the Com¬ 
mission’s regulations that they proceed in the main 
upon the same premise. | 

As a matter of fact the Commission, in tile adop¬ 
tion of its General Order No. 92 and the unit values 
prescribed thereby, did take into consideration the 
factor of ‘ 4 uncharged service.” Under thi^ system 
stations operating upon clear channels with 5 kilo¬ 
watts or more power are all given the same unit 
value, it being the experience of the Commission 
that power in excess of that figure used on such 

I 

assignments will result in service to othejr States 
and Zones not properly chargeable to the given 
locality in which the transmitter is located. A 
further study of these figures and the values estab¬ 
lished thereby shows that the Commission did pre¬ 
cisely what it said it did and took into consideration 
all relevant factors pertaining to any service. So 
once again we are brought, not to a decision that 
the Commission’s regulations violated the provi- 

i 

i 


i 
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sions of even the spirit of the Davis Amendment, 
but only, to an understanding that this is a further 
criticism of the wisdom of the Davis Amendment 
and the methods employed by the Commission in 
administering it. 

To ax>pellant’s contention that the regulations are 
invalid in that they are being used to restrict assign¬ 
ments in the Fifth Zone, whereas the Davis Amend¬ 
ment was enacted for its benefit, no answer need be 
given other than the language of the Act itself and 
a comparison of assignments in the Fifth Zone 
prior to the enactment of this legislation (H. R. 800, 
Seventieth Congress, First Session) with the pres¬ 
ent facilities assigned to the same Zone. (R. 106 
et seq.) This latter tabulation shows that the Fifth 
Zone now has more than its pro rata share of the 
maximum available facilities, whereas the Zones 
originally favored are now underserved. To con¬ 
tend that further assignments should now be made, 
notwithstanding the change in circumstances, is 
only another way of criticising the rule of the Davis 
Amendment and should be disposed of as such. 

In the same category should be placed the con¬ 
tention of appellant that the Davis Amendment 
should be liberally construed to avoid any question 
of its constitutionality. The power of Congress to 
prescribe a rule such as that established by this 
legislation under the commerce clause of the Fed¬ 
eral Constitution is, as we submit, beyond question 
(see pp. 2^-26, ante). That it might have estab- 
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lished a different rule is no proper concern of a 
judicial tribunal, and certainly none of an adminis¬ 
trative body whose only duty is to administer the 
law as it is laid down. 

i 

( e ) The regulations in question are applicable to 

i 

appellant 

When we come to consider the applicability of 
the regulations in question to the facts of [the case 
at bar, we find that the Fifth Zone now has Assigned 
to it 91.08 units, or 11.08 units in excess of tke units 
to which it is entitled under the Commission’s Gen¬ 
eral Order No. 92. Paragraph 1 of General Order 
No. 102 prohibits the granting of additional facil¬ 
ities to any zone under these circumstances. In 
addition to this we find that the facilitiesj already 
assigned to the State of California are nowj so near 
its assigned quota that the granting of this appli¬ 
cation would give California substantially! its full 
share of broadcasting facilities. (R. 129L) The 
effect of this under the provisions of Paragraph 3 
of General Order No. 102 would be to preclude the 
granting of pending or future applications from 
other localities in the State of California j regard¬ 
less of the need for service unless some development 

j 

not now in prospect suddenly increases the facil¬ 
ities available for assignment within the I United 
States. (R. ; 130.) But further than this and of 
still greater importance in the case at bar! are the 
facts which show the present distribution of the 
facilities now assigned to the State of Califbmia. 
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The record here discloses that whereas California 
on a basis of population is entitled to 36.85 units, 
the community in question now has assigned to it 
18.03 units or half the facilities due the State and 
approximately 25% of the facilities due the entire 
Fifth Zone. It is not difficult in such a condition 
of the record to see the applicability of the Com¬ 
mission’s regulations which were designed to afford 
a method of evaluating the radio facilities of the 
United States and to operate as a check upon the 
assignment of more than its pro rata share to any 
given Zone, State, or locality. 

Obviously, the Commission need not wait in any 
particular instance until the maximum quota pre¬ 
scribed by these regulations is exceeded in all re¬ 
spects before the regulations themselves are ap¬ 
plicable. They are applicable as a guide for the 

i 

distribution of available facilities as well as a check 
upon the assignment of facilities not actually avail¬ 
able. The maximum of facilities available for 
assignment to the Zone has alreadv been exceeded 
and the facilities of the State just reduced to a 
point where for the first time in years they are not 
in excess of the State quota. (R. 79.) To again 
fill up the quota of the State and further exceed the 
quota of the Zone by the granting of additional 
facilities to a community which is now grossly 
favored would not only violate the letter and spirit 
of these regulations but of the Davis Amendment 
as well. 

If these regulations are given the force and ef¬ 
fect which are accorded to similar regulations 


i 
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promulgated by other administrative bodies 
(United States v. Grimaud, supra; Field vl Clark, 
supra; Monongahela Bridge Co. G v. United States, 
216 U. S. 177), they furnish a complete arid abso¬ 
lute answer to the questions sought to be pre¬ 
sented here and render the consideration of other 

i 

matters quite unnecessary. 

3. Other considerations bearing upon the correctness and property 

of the commission’s decision 

i 

. 

(a) The general requirements of the act and the 
law as settled by this court required the de¬ 
nial of the appellant’s application 

While we have heretofore showm that tile Com¬ 
mission’s regulations involved in this case effec¬ 
tively bar the granting of appellant’s application, 
the same result could and should ha\je been 
reached in their absence. For the purpose !of dem¬ 
onstrating the accuracy of this statement ye shall 
consider quota figures only as establishing a 
method of convenient reference to the jvarious 
classes of assignments, i. e., a common denomina¬ 
tor to which all assignments can be reduced. We 
shall proceed on the premise that the Commission 
has enacted no regulation definitely limiting the 

G In the Monongahela case {supra), the Suprerhe Court, 
in speaking of the legal effect of a determination made by 
the Secretary of War under the provisions of the Rivers and 
Harbors Act of March 3, 1899 (30 Stat. 1121), sai<jl: “ Con¬ 
gress intended by its legislation to give the same force and 
effect to the decision of the Secretary of War th&t would 

have been accorded to direct action by it on the subject.” 

% 

i 

i 

j 

i 

i 
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facilities of any State or zone and shall consider 
the findings of the Commission and the evidence 
upon which the same are based, purely in the light 
of the plain requirements of the Act and the prin¬ 
ciples established by the decisions of this Court in 
other cases appealed from the Commission. 

The Commission’s first finding was to the effect 
that the territory in question now has adequate 
radio facilities. (R. 129.) The basis for this 
finding consists of the following facts: The locality 
in question now has assigned to it 50% of the facil¬ 
ities of the State of California and 25% of the facil¬ 
ities due the Fifth Zone. In terms of stations this 
locality has 19 as compared to 44 for the State (R. 
167-169), while in terms of clear-channel stations 
it has 2 as compared to 4 for the State and 8 for the 
entire zone. Moreover, it is deficient in no particu¬ 
lar class of stations. For the purpose of further 
comparison it should be observed that the locality 
in question has an area of 4,000 square miles (R. 65) 
as compared with 1,786,482 for the Zone (R. 56) 
and a population of 2,000,000 (R. 63) as compared 
with a zone population of 12,132,182 (R. 106). The 
general condition of this area was summed up by 
an engineer for the Commission whose qualifica¬ 
tions were admitted (R. 48) when he said, “This 
area is considered by me to be one of the most con¬ 
gested areas in the entire United States,” and in 
explanation of his use of the term “congested”: 
“more stations assigned to it in reference to its 
population” (R. 55). 
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We shall ignore the second finding of the Com¬ 
mission as being based wholly upon the require¬ 
ments of General Order No. 102 and consider the 
third finding relative to the effect that the granting 
of this application would have on pending or future 
applications; not as a matter of strict quota appli¬ 
cation (see pp. 45-47, ante ), but as a finding; of fact 
based upon the matters developed upon the hearing 
and such other facts as may be judicially hoticed 
by this Court. 

As compared to this locality the record j shows, 
and the Commission found as a fact (R. 129-130), 
that there were localities elsewhere in the State 
where the present radio service is not adequate. 

i 

The State of California is a very large St^te. It 
is approximately 675 miles from Los Angelas to its 
northern extremity, 220 miles from Los Angeles to 
its eastern extremity, and 225 miles from Lo^ Ange¬ 
les to its southern extremity. The country is 
largely mountainous and the daytime propagation 
relatively poor. That there is a demand for such 
improved service from other portions of the State 
is adequately demonstrated by an examination of 
the applications pending from the State of Cali¬ 
fornia on the date of hearing. (R. 82.) 

Not even appellant will contend that there is not 
some limitation upon the number of radio facilities 
that can be assigned to a given Zone, State, o^: local¬ 
ity, and we believe appellant will also concede that 
the practical maximum of such assignments has al¬ 
ready been approached if not exceeded within the 
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United States. From this it necessarily follows 
that each new or additional assignment renders fu¬ 
ture assignments or changes in assignments more 
difficult of realization. 

The truth of these assertions is made manifest 
when it is realized that the number of frequencies 
is, and always has been, limited, and that the num¬ 
ber of stations which can be assigned to a given 
frequency for simultaneous operation depends 
largely, if not wholly, upon the separation of the 
stations and the power used by each. In such a 
situation it is folly to contend that an increase in 
either the day or nighttime power of any station 
would not extend its interference area and thus in 
some measure preclude the granting of applica¬ 
tions for operation upon the same frequency which 
might otherwise be granted. Counsel for appellant 
realized this when in inquiring of the Commission 
engineer whether the granting of appellant’s ap¬ 
plication would make impossible the placing of any 
other regional station upon this frequency, he made 
reference only to full-time assignments, i. e., for 
night as well as daytime operation. (R. 50-51.) 

Furthermore, the Commission has made a finding 
that the granting of the application in question 
would result in an inequitable distribution of the 
broadcast facilities of the State among the com¬ 
munities thereof. (R. 130.) In view of the record 
disclosures this finding might well have been that 
such action would further add to a condition of in¬ 
equality now already in existence. That this is 
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true admits of no argument when the area' popu¬ 
lation, and existing facilities of the locality in ques¬ 
tion are compared to those of the State! as an 
entirety. 

In this connection it should be borne in mind 
that w T hile neither the Radio Act of 1927 (44 Stat. 
1162) nor the Davis Amendment (45 Stat. 373) 
prescribes a definite rule for the allocation of facili¬ 
ties as between communities of a given State, Ter- 

i 

ritory, or possession within the Zones, it was the 
evident intent of both of these enactments! to in- 

i 

sure, in so far as possible, service to all a ! nd ex¬ 
clusive privileges to none. This is manifest not 
only from the provisions of Section 9 as originally 
enacted (see p. 20, ante), but from the announced 
purpose and general provisions of the j Davis 
Amendment (see pp. 16-24, ante). Moreover, a 
proper application of the statutory standard of 
public interest, convenience, and necessity seems to 
compel the same result in the absence of other re¬ 
quirements on the subject. That such is the law 
was decided by this Court in the case of Havens <Sc 
Martin v. Federal Radio Commission (45 F. (2d) 
295). 

In that case a local station operating in Rich- 
mond, Va., made application to the Commission for 
change in frequency and power, the effect of which 
would have been to give the station a regional as 
distinguished from a local status. While other 
considerations were involved, the Commission 
found as a fact that the State of Virginia already 


52 


had assigned to it its full quota of stations of 
every classification; that the City of Richmond was 
adequately served (having two stations in addition 
to that in question, one of which was assigned to a 
clear channel with power of 5,000 watts); that 
there were other localities in Virginia in need of 
broadcast facilities and then applying for the 
same; and that if new construction was to be per¬ 
mitted in the State, it should be in some locality 
which as yet did not have adequate service. 

Upon those findings the Commission denied the 
application in that case. This Court, in affirming 
the Commission’s decision, gave its sanction to the 
findings and conclusion of the Commission upon the 
facts of that case and established, as we submit, a 
rule for decision here. The Commission’s findings 
here are in effect practically identical with those of 
the Commission in the cited case and are based upon 
a state of facts about which there can be no rea¬ 
sonable dispute. 

But even if the Havens & Martin case is distin¬ 
guishable for any cause and can not be accepted as 
controlling here, the same result must necessarily be 
reached by the application of other and equally 
well-settled principles which have been announced • 
by this Court. 

Appellant desired by this application to use ad¬ 
ditional facilities and for that purpose to install 
new transmitting apparatus and acquire a new site 
for its station. As already pointed out, it is of no 
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consequence here that both the transmitter and the 
site are already in existence and belong to a person 
who will make them available to appellant. The 
proposed program involves new construction in the 
sense that new and additional apparatus will be put 
to new and additional uses. This, of necessity* 
must be the guide in determining what constitutes 
new construction. As a justification for its pro¬ 
gram of expansion appellant relies wholly upon the 
showing that its now existing daytime-service area 
could be enlarged and that no interference would be 
created in the good-service area of existing stations 
as now operating, if its application were granted. 

But the Commission can not accept one pfect or 
circumstance and disregard all others. It £an not 
add to the facilities of a grossly overserved area at 
the expense of others, merely because to do so would 

j 

further improve the already advantageous position 
of that area and because there is now no station in 

* i 

existence which would be interfered with j by the 
granting of the application in question. The 
duties and responsibilities of the Commission are 
much more exacting than this, and the penalty 
which must ultimately be paid by the industry and 
the listening public is too great to proceed in total 
disregard of legal, scientific, and economic factors. 

As has been said by this Court (City of New 
York v. Federal Radio Commission, 36 F. (2d) 
115), this Commission must “regulate the! broad¬ 
cast system as a whole, of which each station is only 


i 
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a unit.” In so doing it can not ignore the history 
of the industry, its present facts, and its almost 
certain future. While it is easy enough to say that 
reallocations can be worked out in the future to 
repair any inequality of assignments' or to take 
care of an underserved area, the history of radio 
regulation has demonstrated this to be a very diffi¬ 
cult, if not a well-nigh impossible, task. 

As stated by this Court in the case of the Jour¬ 
nal Company v. Federal Radio Commission (48 F. 
(2d) 461) : 

The purpose of this regulation obviously 
is to prevent chaos and to insure satisfactory 
service. The installation and maintenance 
of broadcasting stations involve a very con¬ 
siderable expense. Where a broadcasting 
station has been constructed in good faith it 
is in the interest of the public and common 
justice to the owner of the station that its 
status should not be injuriously affected, ex¬ 
cept for compelling reasons. ( Chicago Fed¬ 
eration of Labor v. Federal Radio Commis¬ 
sion , — App. D. C. -, 41 F. (2d) 422.) 

Unless such a policy is maintained, the 
public will not receive the character of 
service which we are convinced the Radio 
Act was intended to insure. No station 
which has been operated in good faith should 
be subjected to a change of frequency or 
power or to a reduction of its normal and 
established service area except for compel¬ 
ling reasons. 


i 
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Manifestly, if the Commission is restrained from 

i 

making changes which would adversely affect exist¬ 
ing stations except for compelling reason^, there 
must also be compelling reasons to require new con¬ 
struction, particularly in a locality which is now by 
every conceivable test adequately served. I More¬ 
over, if the Commission is required and permitted 
to consider the expense of construction and mainte¬ 
nance as an inducement in favor of maintaining the 
status quo in matters of allocation, it is equally com¬ 
pelled to consider the expense of any new and ad¬ 
ditional construction in determining whether or 
not new construction should be permitted. The 
fact that appellant’s new transmitter is inherited 
would not alter the value of its property ifj future 

i 

conditions are such as to require a deletiop of its 
station. That this is not an extravagant statement 
is shown by the assertions of property rights al¬ 
ready made in this very case (appellant’s brief, pp. 
30-31). | 

If broadcasting facilities were unlimited and 
there was no need for the exercise of discretion as 
to where and how stations should operate and no 
legal requirements on the same subject, there could 
be no real question but that the ambitions of this 
appellant should be realized. But this is pot the 
question. The facilities are, and always will be, 
limited. Stations can not be moved around like 
pawns upon a chess board, and there is of necessity 
a need for the exercise of a sound discretion, par- 
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tieularly in the matter of authorizing new con¬ 
struction. 

When the findings of the Commission in this 
case, as well as the factual basis therefor, are ex¬ 
amined and understood we submit that the correct- 
ness and propriety of the Commission’s decision 

i 

are not only manifest, but that such decision is the 
only one which could have been rendered in this 
case consistent with the statutory standard. 

(&) Procedural irregularities, if any, did not affect 

the result 

Both the Commission (R. 129) and the exam¬ 
iner (R. 110) availed themselves of that provi¬ 
sion of the Commission’s procedural regulations 
which provides that: 

In any hearing on an application for an 
instrument of authorization, the following 
records of the Commission shall be consid¬ 
ered as a part of the record without special 
request or offer by any party unless other¬ 
wise stated in the transcript. * * * 
(2) A list of all applications pending at the 
date of said hearing with respect to any sta¬ 
tion seeking to operate in said band. 
(R. 92.) 

In accordance with this provision there has been 
certified to this Court and appears in the record 
(R. 82) a list of all applications from the State of 
California pending upon the hearing date which 
requested the assignment of any new or addi¬ 
tional broadcast facilities to such State. 
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The substance of appellant’s objection to ihis ac¬ 
tion is that it had no notice of this evidence,j no op¬ 
portunity was afforded to meet or rebut the same, 
and that its use in this case constitutes a denial of 
due process. 

Appellant’s objection loses a great deal of its 
force when it is realized that this evidence was not 
directed to the merits of these applications,; or any 
of them, but was only for the purpose of furnishing 
a record showing as to the pendency of such appli¬ 
cations. Its objection loses whatever substance it 
might have theretofore had when it is realized that 
appellant was charged with knowledge of the fact 
that such matter would be considered by tide Com¬ 
mission as evidence in the case and that an oppor¬ 
tunity was afforded it to examine such matter prior 
to the hearing date by the simple device of availing 
itself of the authority conferred by Section 5 of 
subtitle 1 of the Commission’s procedural regu¬ 
lations, which provides: 

(a) Hearing docket files shall be open to 
inspection by anyone. * * * (c) Appli¬ 

cations shall be open to inspection by the ap¬ 
plicant himself or by any parties interested 
in the granting or denial of said applications. 

Moreover, the Commission’s rules provide (Sec¬ 
tion 7) that certified copies of any public record of 
the Commission may be obtained by any person 
upon the payment of the costs incident to their 
preparation. 


i 

i 

i 
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The cases relied upon by appellant are not 
authority for the position assumed by it. The case 
of Interstate Commerce Commission v. L. & N. 
E. E. Co. (227 U. S. 88) is applicable here only as 
an authority for the proposition that the quasi¬ 
judicial determinations of an administrative body 
must be based upon evidence and are not presump¬ 
tive evidence of their own correctness. The case 
of United States v. Abilene <£• Southern E. E. Co. 
(265 U. S. 274), while it contains language some¬ 
what favorable to appellant’s position, appears 
upon analysis to have turned upon its particular 
facts and is in no event an authority for the 
contention here made. 

In the case last cited the examiner who heard 
the case merely admonished the parties thereto that 
“no doubt it will be necessary to refer to the annual 
reports of all these carriers.” The annual reports 
thus referred to were so voluminous that a refer¬ 
ence of that character was the equivalent of none, 
and it appears that the matter taken from such re¬ 
ports by the commission was essential to the find¬ 
ing made. In the present case the rules themselves 
specifically provide that a list of such applications 
showing the pendency thereof, and not the appli¬ 
cations themselves, should constitute a part of the 
record; the notice given was adequate to permit 
appellant to have better prepared its case, if it so 
desired, and the use made of this evidence is wholly 
unlike that in the cited case. 
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In the Abilene case the Supreme Court recog¬ 
nized that matter in the files of the commis¬ 
sion might be used without being formally! intro¬ 
duced as evidence if its sole purpose was that of 
verifying facts of which the commission, like a 
court, could take judicial notice (see p. 287 of that 
Opinion). That was the use made here of the list 
of pending applications. The Commission, in pass¬ 
ing upon one application, is bound to judicially no¬ 
tice applications from the same State or locality 
pending before it for the identical facilities^ or for 
their equivalent in quota value. Furthermore, the 
Commission is bound to take judicial notice of its 

j 

outstanding licenses, and a list thereof appears in 
the record without objection. (R. 132-236.) 

i 

* * Even if specific proof of the condition of 

localities other than the Los Angeles area was neces¬ 
sary, it was adequately furnished by the consoli¬ 
dated record made upon the hearing. (R. 73-82.) 

Evidently, as a means of taking advantage of 
some right of which it felt itself deprived,; appel¬ 
lant has seen fit to set out in its brief (pp. 128—29) 
a partial list of these pending applications, to¬ 
gether with a recital of its own comments as to 
their individual merits and the disposition,!if any, 

i 

made of them by the Commission since the hearing 

date. None of these matters is disclosed j in the 

! 

record now before the Court and none of them has 
any bearing upon the ultimate question to! be de¬ 
cided here. To say that such matter is improperly 



60 


inserted in appellant’s brief is to comment upon 
the obvious, but it is conclusive on whatever ques¬ 
tion exists with respect to the availability of this 
matter to appellant now and prior to the date of 
hearing. 

(c) General Order No. 91 is a valid regulation ap¬ 
plicable to appellant 

The Commission’s General Order No. 91, which 
is the subject of a belated attack made in the excep¬ 
tions to the examiner’s report (R. 125), appears in 
the record here (R. 104-107). Even a casual exam¬ 
ination of its provisions will demonstrate that it is 
highly technical in character, and appellant gives 
us no clue in the record as to why it characterizes 
it as contrary to the statutory standard and invalid. 

The regulation in question is one which has been 
promulgated under the rule-making power con¬ 
ferred upon the Commission by Section 4 of the 
Act, and particularly Paragraph C thereof, which 
provides that the Commission shall “regulate the 
kind of apparatus to be used with respect to its ex¬ 
ternal effects and the purity and sharpness of the 
emissions from each station and from the apparatus 
therein.” As pertinent here, this regulation pro¬ 
vides that a station with a maximum authorized 
power of 1 kilowatt can not install transmitting 
apparatus with a greater maximum carrier power. 
(R. 104.) Its effect in this ease is to prevent the 
appellant from using the 5-kilowatt transmitter 
outgrown and discarded by Station KFI. 


I 
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We shall not attempt an extended discussion of 
this order or its requirements, as it is our view that 
appellant can not impose upon the Commission the 
burden of proving the validity of any regulation 
adopted by it solely by making an assertion that 
such regulation is invalid. We say, however, that 
the experience of the Commission has been such as 
to convince it that the use of apparatus therein pre¬ 
scribed for stations of the various powers therein 

specified tends to minimize the use of excess power, 

: 

permits of more efficient operation, and generally 
produces better results. 

To say that a failure to waive this regulation in 
the ease at bar constitutes a deprivation of property 
in contravention of the Fifth Amendment is to en¬ 
tirely ignore the regulatory functions of the Com¬ 
mission and is merely a play upon words. The 
Commission is not responsible for the mahner in 

i 

which appellant came by the ownership or posses¬ 
sion of a particular transmitter. It is concerned 
and under the law has the duty of saying hbw that 
transmitter shall be used. As pointed out:by the 
Commission in its decision (R. 128) the application 
to use the 5-kilowatt transmitter was necessarily 
dependent upon the granting of the power increase 
to appellant’s station, and the denial of the primary 
request carried with it all matters incident thereto. 

i 

m. CONCLUSION 

j 

i 

Nothing further need be said concerning the 
question of jurisdiction presented by the “Motion 


i 
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to Dismiss” filed in this ease. It is a pure question 
of statutory construction and is submitted to the 
Court as such. 

On the question of the merits of this case, if 
properly before the Court, we desire to say this in 
conclusion: 

The present appeal is of importance not only in 
determining the right of the Commission to restrict 
the number and activities of radio broadcasting 
stations within the United States and its various 
Zones and States, but more particularly in those 
localities within a given State which, because of 
population and economic importance, were able 
originally to gain an ascendancy in the field. The 
right of restriction here exercised is preventative 
in character. It seeks to prevent localities already 
adequately served from using their already existing 
facilities as the basis for an unwarranted and un¬ 
justified program of expansion to the prejudice of 
less fortunate localities. That the questions here 
presented are not new is amply demonstrated by the 
brief history of radio regulation; that they are con¬ 
tinuing ones must be equally manifest when the 
present and probable future growth in the popu¬ 
larity and uses of radio are considered. Their set¬ 
tlement here finally and in favor of the power of 
the Commission to impose such reasonable restric¬ 
tions is not only desirable but absolutely imperative 
if the Commission is to continue as a regulatory 
body. 
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We respectfully urge: 

(1) That the present appeal be dismissed; or 
(2) that the Commission’s action be in all things 
affirmed. 

Respectfully submitted. 

Federal Radio Commission 
By Thad H. Brown, j 

General Counsel . 

D. M. Patrick, ! 

Assistant General Counsel . 




APPENDIX A 


[House Report No. 800, 70th Congress, 1st Session] 
FEDERAL RADIO COMMISSION 

February 29, 1928, committed to the Committee 
of the Whole House on the state of the Union and 
ordered to be printed. 

Mr. White of Maine, from the Committee on the 
Merchant Marine and Fisheries, submitted the fol¬ 
lowing report (to accompany S. 2317): 

The Committee on the Merchant Marine and 

_ j 

Fisheries having had under consideration S. 2317 r 
report the same to the House with sundry amend¬ 
ments. 

Section 3 is amended by striking out the word 
“six” on line 7 and by inserting in lieu thereof the 
word “three” and by striking out the words “one 
year” in line 8 and by inserting in lieu thereof the 
words “six months.” 

Section 4 of the Senate bill is stricken out in its 
entirety. 

The bill is amended by inserting a new para¬ 
graph as follows: 

Section 9 of the radio act of 1927 is 
amended by striking out the second para¬ 
graph and by inserting in lieu thereof the 
following: “ The licensing authority shall 
make an equal allocation to each of the five 
zones established in section 2 of this act of 

(64) 
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broadcasting licenses, of wave lengths, and 
of station power; and within each zope shall 
make a fair and equitable allocation among 
the different States thereof in proportion to 
population and area.” 

In its amended form, as reported by youjr com¬ 
mittee, the Senate bill extends the original juris¬ 
diction of the commission until March 16,1929. It 
authorizes the commissioners to receive conipensa- 
tion at the rate of $10,000 per annum until March 
16,1929. It provides that prior to January 1,1930, 
the licensing authority shall grant no license for a 
broadcasting station for a longer term than three 
months and no license for any other class of Istation 
for a longer term than six months. It also under¬ 
takes to provide for an equal distribution of sta¬ 
tions, of power, and of wave lengths among the five 
zones created by the 1927 act and within each zone 
for a fair and equitable allocation among the States 
thereof in proportion to population and arba. 

The Radio Commission was created by the 1927 
act which became law on February 23, 1927. By 
its terms original jurisdiction was conferred upon 
the commission for one year from the datb of its 
first meeting, which was held on March 15, PL927. 

The President transmitted to the Senate his 

*. * . . ^ / i • » * 

nominations of commissioners on March 1. Be¬ 
tween that date and its adjournment on March 4 
the Senate confirmed two of the commissioners but 
failed to act upon the other three nominations. 
Since these original appointments were made, two 

of the commissioners have died and one has re- 

. . * < • . , • • »■ » . 

signed. Nominations to fill two of these three 
vacancies were made in due course, but to this date 
these nominations have not been confirmed. There 


! 
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has been at no time more than two of the five mem¬ 
bers whose appointments were confirmed and for a 
substantial time but a single member of the com¬ 
mission has been confirmed. 

In the judgment of your committee it has been in¬ 
evitable that a commission so constituted should 
not have felt that sense of approval and that assur¬ 
ance of authority essential to a formulation of poli¬ 
cies and to prompt and decisive action in further¬ 
ance thereof. To the embarrassments of uncertain 
tenure and shifting personnel there has been added 
the handicap of inadequate clerical and technical 
assistance and a flood of problems of great public 
importance arising from the developments in the 
art of radio during the year. 

The set-up in the broadcasting field which it was 
believed at the time the radio act was passed could 
be worked out in a year’s time has not yet been ef¬ 
fected. We are confronted with the dilemma of 
continuing the commission in authority for another 
year during which it is hoped the situation may be 
improved, or, of returning to the Secretary of Com¬ 
merce the authority taken from him last March. 
Your committee is of the opinion that the knowl¬ 
edge and experience gained by the commission dur¬ 
ing the year now closing is worth availing ourselves 
of. We believe that the commission should be 
given further time in which to formulate sound 
principles and to work out in accordance therewith 
a more efficient system of communication. Section 
1 of the Senate bill, in which your committee con¬ 
curs, extends this original authority for an addi¬ 
tional year. 

Section 3 of the Senate bill limited the authority 
of the commission with respect to the period of time 
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for which licenses might be given. Thej House 
amendment still further limits this time, j In the 
form in which the bill is reported to the House no 
broadcasting license issued prior to January 1, 
1930, may be for a longer period than three months 
and no license for other classes of stations may be 
for more than six months. Two reasons persuaded 
the committee to recommend these changes. ! It was 
felt generally that during the period in which the 
licensing authority was endeavoring to effect a more 
ordered system and more equitable service through¬ 
out the country, short-time licenses would inake it 
easier to work out advisable readjustments. | It was 
also thought that the commission should not have 
power during the year’s extension of its Original 
authority, to freeze the situation by the grant of 
licenses running substantially beyond the time of 
its own responsibility. 

Your committee does not approve section j4 of the 
Senate bill. This section seeks to change the tenure 
of office of the commissioners as fixed by the radio 
act. We believe the terms as fixed by that; act are 
proper and should not be changed at this tinie. We 
have omitted this section from the bill as Reported 
to the House. 

Your committee has added a new section which 
deserves the thoughtful consideration |of the 
House. The second paragraph of section 9 of ex¬ 
isting law has been the subject of much Icontro¬ 
versy. Some have contended that it imposed the 
obligation upon the commission to distribute sta¬ 
tions, power used, and wave lengths equitably 
among the States. Others have insisted that the 
1927 act directed the commission to so locate sta¬ 
tions and to so distribute power and wave lengths 
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to them that there might result equitable service to 
the people in the different parts of the country. 
It is now urged by many persons in the third zone 
that the people in the States of this zone have 
neither a fair proportion of stations, of power, or 
of desirable wave lengths, nor do they receive the 
service to which they are entitled. Like com¬ 
plaints have come from other zones and States. 

This third zone has a greater percentage of the 
population of the United States than either of the 
other zones and is second in area. It has, how¬ 
ever, the smallest number of stations, with less 
power authorized to be used by them than any of 
the other zones. It has very few stations with 
power in excess of 1,000 watts. Figures as to 
these items change often. The following table 
may not be strictly accurate, but it represents the 
present situation with substantial correctness: 


; 

Population 

Popu¬ 

lation 

(per 

cent) 

Area 

(square 

miles) 

Area 

(per 

cent) 

Num¬ 
ber of 
sta¬ 
tions 

Total 
station 
power in 
watts 

Per¬ 
centage 
of sta¬ 
tion 
power 

Sta¬ 

tions 

with 

over 

1,000 

watts 

Zone 1. 

24,378.131 

22.73 

129,769 

3.63 

138 

213,055 

35.30 

10 

Zone 2. 

24.337.341 

22.69 

247,517 

6.93 

115 

116,805 

19.34 

8 

Zone 3. 

24,826,050 

23.14 

761,895 

21.33 

102 

47,105 

7.80 

4 

Zone 4. 

24.492,986 

22. S3 

658,148 

18.42 

215 

164,870 

27.31 

30 

Zone 5. 

9.213,720 

8.59 

1,774,447 

49.68 

131 

61,7S5 

10.24 

8 

Total.... 

107,248,228 

100.00 

3,571,776 

100.00 

701 

603,620 

100.00 
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It is not to be concluded from the set-up here dis¬ 
closed that the licensing authority has been guilty 
of intentional discrimination against this third 
zone. Prior to the present radio law there was no 
authority to control the location of stations. It 
does no violence to truth to say that prior to March, 
1927, stations were built whenever and wherever 



















applicants desired and that there was no legal 
power to control either the use of wave lengths or 
power. The present commission on its assumption 
of authority found conditions not much different 
than they now are. It is perhaps idle to consider 
whether the commission during the past year could 
Or should have brought about a redistribution. 
This amendment looks to the future. It declares in 
terms the duty of the licensing authority to make 
an equal allocation among the five zones, of broad¬ 
casting licenses, of wave lengths and of btation 
power, and provides that within each zoni there 
shall be an equitable allocation among the States 
thereof in proportion to population and power. 
The equality here sought is not an exact mathemat¬ 
ical division. That may be physically impossible. 
The language does not contemplate the withdrawal 
of station licenses, of power and of wave lengths 
from others, and an impounding thereof in the ab¬ 
sence of applications from the third or other zones 
therefor. It does not suggest that the requirement 
of the law of a showing of public interest, conven- 
nience, or necessity as the basis for the grapt of a 
license, or that other provisions of the law are to be 
waived. It is intended, however, to require! of the 
licensing authority that as soon as may be and in 
proper cases licenses in number and in kind shall be 
granted to applicants from this third zone and 
other sections of the country sufficient to! bring 
equality in the particulars specified. If, however^ 
within the entire United States the saturation point 
is now reached and additional stations or additional 
power or other wave lengths may not be granted 
in a particular zone without prejudice to all, then it 
necessarily follows that there must be worked out 
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a redistribution of the stations and of the power 
and of wave lengths now authorized. This equality 
does not necessarily, require the reduction of all 
other zones to the level of the least favored. It 
might be achieved by raising all to the plane to the 
highest, or it might be effected by a combination of 
new grants and a redistribution of existing licenses. 
There is no warrant for the assumption that the 
first of these alternatives is the only way in which 
this problem can be worked out. The amendment 
declares a desired end but does not presume to 
direct the commission as to the steps necessary to 
attain the result sought. Your committee does not 
believe that it seeks either an impossible or an un¬ 
reasonable solution. It is not anticipated that this 
purpose will be immediately accomplished, but we 
conceive it to be basically right, and recommend that 
the commission should proceed to make such allo¬ 
cation as will reasonably meet this rule as speedily 
as it may be done. 
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IN THE 


i 

I 


Court ot Appeals!, 23 strict of Columbia 


i 

No. 5445. 


Pacific Development Radio Company, and 

* 

Earle C. Anthony, Inc., Appellants , 


Federal Radio Commission, Appellee. 


I 

PETITION FOR REHEARING. ! 


Now come Pacific Development Radio Company 
and Earle C. Anthony, Inc., appellants, and petition 
the Court for a rehearing* in said cause, for tlie fol¬ 
lowing reasons: 

j 

i. ! 

; 

i 

The Court has misapprehended the undisputed facts 
in this case, and the contentions of the parties based 
thereon, as follows: 

i 

i 


i 

i 
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1. The Court’s opinion recites that “it appears 
also that the State of California now has as¬ 
signed to it an excess of facility units as com¬ 
pared with the other States in the fifth zone.” 1 
The undisputed record shows that California was 
underquota at the time of the Commission’s de¬ 
cision, its quota being 36.85 units and the units 
actually assigned to it being 36.53 units. This 
was due to the Commission’s decision in another 

i 

case which had been consolidated with appellant’s 
application for hearing, appellants having (under 
protest) complied with General Order 102 and 
having requested the withdrawal of the facility of 
another station in Los Angeles which rated 2 
units (see Appellants’ Brief, pp. 6-7, and record 
references there set forth). Appellant’s applica¬ 
tion involved an increase of only .25 unit, and, if 
granted, would still leave California underquota. 

2. The Court’s opinion recites that “the grant¬ 
ing of this application would tend to preclude the 
granting of other pending applications for broad¬ 
casting facilities in communities in the State 
which do not now have adequate service.” There 

is absolutelv no foundation in the record for the 
* 

recital except similar recitals in the examiner’s 
report and the commission’s decisions, which, in 
turn, were based on no evidence whatsoever (see 
Appellants’ Brief, pp. 22-30). It is true that a 
list of so-called pending applications was in¬ 
serted in the record by the Commission after the 

1 The opinion also contains what is obviously a typographical 
error in its recital that “California already has assigned to it 91.08 
units.” Instead of California, the fifth zone must have been in¬ 
tended. 
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hearing was over and without giving appellants 
any notice or opportunity for hearing with re¬ 
spect to them. It is apparent from the list itself 
that none of the applications would be affected 
by the granting of appellants’ application^ except 
in the artificial sense that California’d quota 
would be almost full. It was furthermore brought 
to the attention of this 'Court in the briefs and 
oral argument in this cause, and was not! denied 
by appellee, that every one of said applications 
which might he affected from the point qf view 
of quota had since been denied hy the Commis¬ 
sion. 

| 

3. The Court’s opinion recites the nuiiaber of 
broadcasting stations in Los Angeles and omits 
to recite that only two stations in Los Angeles 
have power greater than 1 kilowatt. Ih other 
words, the area beyond the range served by a 
1 kw. station receives service from only t\wo sta¬ 
tions in the daytime. The Court has misappre¬ 
hended appellants’ contention when it recites that 
“the basis of appellant’s application therefore 
is not that the public have not adequate radio re- 

_ i 

ception.” (Appellants’ Brief, p. 22 et seq.) 

4. In its recital that “in view of this ruling the 
request for permission to use a 5-kilowatt trans¬ 
mitter becomes of no importance to appellant.” 
The Court has overlooked the undisputed evi¬ 
dence that, even without the requested increase 
of daytime power, the use of said transmitter 
means a saving of about $10,000 a year to appel¬ 
lants together with other unquestionable j advan¬ 
tages and benefits both to appellants and to the 
listening public. (Appellants’ Brief, p. 5.) 

i 

! 

i 

i 

l 


i 
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II. 

The Court has misapprehended the undisputed facts 
in this case, and the contentions of the parties based 
upon those facts, in its opinion in Durham Life In¬ 
surance Company v. P^ederal Radio Commission 
(which opinion is incorporated by reference in the 
Court’s opinion in the instant case) as follows: 

“But the commission must take into consider¬ 
ation the public convenience, interest, and neces¬ 
sity of the radio service of the entire country, of 
which appellant’s station and its service area are 
but a part. * * * The number of radio stations 
already operating in this country is so great that 
a faithful compliance with the restrictive regula¬ 
tions relating to the establishment of new sta¬ 
tions, or the increase of the power of existing 
ones, is necessary to avoid confusion. At times 
this mav seem harsh in individual cases, but it is 
conducive to public interest, convenience, and 
necessity, when the broadcasting system of the 
country is considered as an entirety.” (Opinion, 
p. 4.) 

The foregoing seems to have been based on certain 
recitals in a quotation from the commission’s decision 
set forth in the opinion (pp. 3-4). Those recitals are 
not based on fact and are contrary to the undisputed 
evidence in the record in this case, as follows: 

1. General Order 102“ is contrary to public in¬ 
terest, convenience and necessity when the broad- 

2 In this petition General Order 102 is used in the same broad 
sense as it was in the briefs and argument in this case, as includ¬ 
ing both the last paragraph of General Order 02 and the incidental 
regulations in so far as they are based on the strict construction of 
the Davis Amendment. 
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i 


casting system of the country is considered as a 
whole. It confines each of the three large zones 
(Third, Fourth and Fifth) to the amount of 
broadcasting facilities which can be accommo¬ 
dated in either of the two small zones (First and 
Second), without any benefit whatsoever t<j> either 
the stations or the listening public in the small 
zones, and with widespread hardship to the sta¬ 
tions and the listening public in the large zones. 
It thus leads to a deplorable waste of the limited 
total of broadcasting facilities. 

i 

i 

2. The hardship worked by General Order 102 
is not confined to “remote instances 7 ’ or I to ex¬ 
ceptional “individual cases.” It applies tb every 
one of the 90 channels in the broadcast band 
where two or more broadcasting stations are per¬ 
mitted to operate simultaneously, i. e., 

\ 

(a) All six local channels, occupied by sta¬ 
tions of 100 watts or less. Under the Commis¬ 
sion’s engineering standards, 100-watt stations 
operating simultaneously on the same channel 
at night should be separated from each other 
by 200 miles 3 to avoid objectionable interfer¬ 
ence. 

i 

(b) All forty-four regional channels, occupied 
by stations ranging from 1 kilowatt (2 l / 2 kilo¬ 
watts daytime) down to 250 watts. Under the 

Commission’s engineering standards, such sta¬ 
tions operating simultaneously on the! same 

channel at night should be separated from each 

3 The distances specified in this and in the succeeding subpara¬ 
graphs are taken simply as illustrative, and not with any jimplica¬ 
tion that they are necessarily correct. Any average distance sep¬ 
aration leads to the same conclusion; more stations can bej accom¬ 
modated in a large zone than in a small one. 
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other by 560 miles to 1050 (depending upon 
their power) to avoid objectionable interfer¬ 
ence. 

(c) All four high-power regional channels, 
occupied by stations of 5 kilowatts. Under the 
Commission’s engineering standards, such sta¬ 
tions operating simultaneously on the same 
channel at night should be separated from each 
other by 1950 miles to avoid objectionable in¬ 
terference. 

i 

(d) All forty clear channels with respect to 
daytime stations (which vary in power from 
50 watts to 20 kilowatts). Under the Commis¬ 
sion’s engineering standards, such stations op¬ 
erating simultaneously on the same channel 
during the daytime should be separated by 
given distances from each other and from the 
clear channel stations, depending on their 
power. The only type of stations which can be 
allocated equally to the five zones without un¬ 
due violence to universally recognized engineer¬ 
ing principles is the clear channel stations 
(having exclusive use of a channel at night¬ 
time). Even with reference to this type of 
station, this Court overrode the Commission’s 
attempt to provide absolute equality (8 clear 
channels to each zone) in General Electric Co. 
v. Commission, 31 F. (2d) 630. The Court 
knows from the many appeals now pending be¬ 
fore it that the Commission has denied liter¬ 
ally hundreds of applications on the basis of 
General Order 102. 

3. General Order 102 does not operate to re¬ 
strict the establishment of new stations, or to 



I 
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prevent the increase of power of existing ones, 
in cases where this is necessary to avoid inter¬ 
ference or confusion. It has an exactly apposite 
effect. The two small zones (First and Second), 
which are already congested far beyond the die- 
tates of sound engineering, are underquota under 
the Commission’s regulations. As of June 9, 
1930, for example, the First Zone had 74.19 units 
and the Second Zone 68.35 units, as against the 
prescribed share of 80 units to a zone. The effect 
of General Order 102 is, therefore, to encourage 
increases in these two zones, where there is no 
room for increases, with the result of further in¬ 
crease in the already excessive interference; on 
the other hand, the order operates to prevent in¬ 
creases in the large zones where no interference 
will result. 


III. 


The Court has misapprehended appellants ’ conten¬ 
tions relating to the pro{)er construction and to the 
constitutionality of the Davis Amendment (4p Stat. 
373). It is appellants * contention that thej Davis 
Amendment can and should be construed sd as to 
permit the Commission to 4 ‘take into consideration 
the public convenience, interest, and necessity of the 

radio service of the entire countrv.’ ’ It is further 

* 

appellants’ contention that if the Davis Amendment 
cannot be so construed it is unconstitutional in that 
it is not authorized by any power delegated to Con¬ 
gress, in that it deprives appellant of its lliberty 
and/or property without due process of law, and in 
that its provisions are mutually repugnant apd im¬ 
possible of enforcement. 


i 

i 

i 

i 

i 
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IV. 

The Court has overlooked appellants’ contention 
that neither the Fifth Zone nor the State of Cali¬ 
fornia would have more than its share of broadcast¬ 
ing facilities if appellants ’ application were granted 
(Appellants’ brief, p. 20 et seq.). By its actions since 
General Order 92 was adopted the Commission has 
repealed the maximum limitation of 400 units and has 
repeatedly given its sanction to a total of at least 
433 units, and a total of approximately 101.61 units 
to the Fourth Zone. The very principle of equality 
insisted upon by the Commission requires that the 
Fifth' Zone receive the same consideration as the 
Fourth. : 

> V. 

The Court has overlooked appellants’ contention 
•..that the Commission’s action in taking other pending 
applications into consideration was arbitrary and 
capricious, was in violation of appellants’ right to 
notice and opportunity for hearing under Sec. 11 of 
the Radio Act of 1927, and constituted a denial of due 
process of law to appellant in violation of the Fifth 
Amendment to the Constitution of the United States. 
(Appellants’ Brief, p. 24 et seq.). 


Wherefore, the premises considered, appellants 
respectfully pray that a rehearing of this cause 
may be granted, and for such other and further relief 
as to the Court may seem meet and proper. 

Pacific Development Radio Company, 
Earle C. Anthony, Inc., 

Appellants , 

by Louis G. Caldwell, 
Arthur W. Scharfeld, 
Their Attorneys . 




